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DEGREE OF CARE TO BE EXERCISED BY A 
GRATUITOUS BAILEE. 

} While the rule is well settled that a gratu- 
itous bailee is liable only for gross negligence, 
the application of this rule by the courts is 
not always uniform. 

One of the most important cases on this sub- 
ject and one which clearly illustrates the 
principle and reason of the rule is the case of 
Wiser v. Chesley, 53 Mo. 547. In this case 
the defendant offered to safe-keep for the 
plaintiff, gratuitously, a certain sum of money. 
The trial court instructed the jury as fol- 
lows: ‘‘If the jury believe from the evi- 
dence, that the defendant took from the 
piaintiff for safe-keeping the sum of $138, 
and did: not return the same, and that the 
same was lost or mislaid, and that defendant 
did not take such care of said money as a 
prudent person would take of funds so en- 
trusted to him, then the jury will find for 
plaintiff for the amount they find Chesley re- 
ceived, with interest from the commencement 
of this suit. What is reasonable care is a 
question for the jury to determine, and the 
burden of proof rests on defendant to show 
that he did take reasonable care of said 
money.’’ Justice Sherwood, speaking for the 
court, condemned this instruction in the fol- 
lowing terms: ‘‘The court manifestly erred 
in giving the instructions which it gave on 
the part of plaintiff, as to the care which the 
defendant should have exercised. Chesley 
[the defendant] was but a mere depositary— 
a bailee without recompense or reward. The 
contract of bailment was entered into, not for 
his benefit, but for the benefit of the bailor 
alone. The measure of the depositary’s dili- 
gence therefore was the slightest known to 
the law. And he was responsible only for 
that omission of care which even the most in- 
attentive and thoughtless never fail to take of 
their own concerns, in other words for gross 
negligence. And, in all gratuitous undertak- 
ings, whether deposits or mandates, the same 
general rule as to the diligence to be exer- 
cised prevails.’’ 

The case of Staunton v. Bell, 2 Hawks. 145, 
was a case of mandatory bailment. The 











court in that case held that the charge to the 
jury ‘‘that the defendants were boynd to use 
that care and diligence which a prudent and 
discreet man would use relative to his affairs’’ 
was erroneous, and upon that ground the 
judgment was reversed, the court holding 
that such a charge would only have been 
proper where the mandatory acted for com- 
pensation. 

In Coggs v. Bernard, 2 Ld. Raym. 909, 1 
Smith Lead. Cas. 354 which overruled South- 
cote’s Case, 4 Rep. 83, which held a gratui- 
tous bailee to the same degree of care as that 
to be exercised by special bailees, or bailees 
for consideration, established the law on the 
question as far as the English common law is 
concerned. The following remark of Holt, 
C. J., in delivering the opinion of the court in 
this case, is pregnant with a deep understand- 
ing and insight into the principle underlying 
this question and is worthy of more frequent 
quotation: ‘*When I read Southcote’s Case 
heretofore, I was not so discerning as my 
brother Powys tells us he was, to disallow 
that case at first; and came not to be of this 
opinion till 1 had well considered and digested 
that matter. Though, I must confess, rea- 
son is strong against the case, to charge a 
man for doing such a friendly act for his 
friend; but so far is the law from being so 
unreasonable, that such a bailee is the least 
chargeable for neglect of any. For ifhe keep 
the goods bailed to him but as he keeps his 
own, though he keep his own but negligently, 
yet he is not chargeable for them; for the 
keeping them as he keeps his own is an argu- 
ment of his honesty.’’ This statement of the 
law has been practically adopted in the fol- 
lowing authorities among many others: Mc- 
Nabb v. Lockhart, 18 Ga. 495; Bronneburg 
vy. Charman, 80 Ind. 475; Storer v. Gowen, 
18 Me. 174. ; 

The following cases illustrate various im- 
portant phases of the true and correct ap- 
plication of this rule. Thus it has been held 
that where a bailee in the transaction of busi- 
ness is not acting within the scope of his or- 
dinary occupation, if it is sought to charge 
him with neglect, it must be shown that the 
bailor was to receive a compensation. Dart 
vy. Lowe, 5 Ind. 131. Where, however, a 
package of bank notes, with the amount speci- 
fied on its face, is delivered to an officer of a 
steamer whose attention is called to its value, 











182 CENTRAL LAW JOURNAL. No. 10 





and who promises to deliver it without charge, 
gross negligence will be inferred if the officer 
when called on can give no account of 
its disposition and the boat will be liable. 
Boyd v. Estis, 11 La. Ann. 704. In the case 
of Turton v. Dufief, 63 U. S. 420, it was 
held that one who has undertaken, without 
compensation, to lend moneys for another, 
and to take ‘‘good and sufficient security’’ 
for the loan, and has made the loan accord- 
ingly to one who was solvent at the time, tak- 
ing from him a mortgage which was then a 
suflicient security, and delivering it to his 
principal, is not liable for negligence, on the 
mortgage afterwards becoming worthless by 
the failure to record it; the neglect to record 
it being attributable to the principal rather 
than the agent. In the case of Colyar v. 
Taylor, 41 Tenn. 572, it appeared that one, 
T, gratuitously undertook to receive $1,500 
for C at N and to deliver it to him at W, 
where they both resided. After drawing the 
money, T went to a public fair where he met 
E, a townsman, who was going home before 
he was. ‘T, stepping a little aside from the 
erowd, gave E the money to carry toC. On 
his way home, while in a crowded car, E had 
his pocket picked of the money. The court 
held that T was liable for the loss, as he had 
violated his trust, and was guilty of gross 
negligence. 

The proper rule to be deduced from the 
authorities just quoted seems to be that where 
a bailee undertakes, without reward, to care 
for, or perform some duty or labor affecting, 
the subject of the bailment, he is required to 
use such care as men of his character, ability 
and education are accustomed to exercise in 
their own affairs in transactions of the same 
kind. Thus, if a man should confide notes 
or other securities to a banker, he would ex- 
pect that a greater degree of care would be ex- 
ercised than if he had put them into the hands 
of an ignorant farmer or anyone, indeed, who 
knew nothing about banking or negotiable 
paper. So, also, a bailor would expect even 
a gratuitous bailee to exercise more care in 
regard to money or bank-notes than to more 
common articles of property, because all 
men, however negligent they may be in their 
general conduct, exercise always a higher 
or lesser degree of care in proportion to the 
value of the subject matter with which they 
have todo. Gross negligence, and therefore, 





practically fraud, in a gratuitous bailee is the 
failure to exercise the same degree of care 
which he exercises in regard to his own af- 
fairs or property of a similar nature. Where, 
however, a gratuitous bailee honestly endeav- 
ors to care for the property put into his 
hands as he does for his own, but, neverthe- 
less, the property is lost through, what might 
be considered negligence in the case of a 
bailee for hire, such gratuitous bailee is not 
held responsible for the loss. Any other 
more stringent rule would disastrously affeet 
the social relations of man with man, and 
where now the freedom of confidential inter- 
course prevails, would introduce a feeling of 
constraint and fear among friends which 
would destroy many of the delightful amen- 
ities of life. For no longer then would one 
friend be willing to do for another some 
gratuitous service if he felt that in the per- 
formance of that service he was resting under 
the obligation to exercise a certain indefinite 
degree of care, which even the courts them- 
selves find it difficult to define. 

NOTES OF IMPORTANT DECISIONS. 

JURISDICTION — POWER OF STATE TO TAX 
LAND UNDER WATER WITHIN ITS BOUNDARIES 
WHERE THE “EXCLUSIVE JURISDICTION” OVER 
SAME HAS BEEN GRANTED TO ANOTHER —A pe- 
culiar and unusual conflict of jurisdiction between 
two states is disclosed by the recent case of Cen- 
tral Railroad of New Jersey v. Mayor of Jersey 
City (N. J.),56 Atl. Rep. 239. In 1833 it ap- 
peared that the states of New York and New 
Jersey, in order to settle a dispute between them 
as to the proper boundary between them in the 
Hudson river, and New York bay. entered into a 
compact or agreement by the terms of which the 
boundary line was fixed in the middle of the river 
and bay, but at the same time, by an another pro- 
vision in the agreement New York was awarded 
“exclusive jurisdiction” over all the face of the 
water up to the low water mark on the New Jer- 
sey side and over all the lands under the waters. 
It thus happened that while New Jersey was the 
owner in fee simple and had the exlusive right of 
property and possession of the land under the 
water up to the boundary line, New York at the 
same time enjoyed what was termed by the com- 
pact ‘exclusive jurisdiction’? over all the land 
and water, even on New Jersey’s side of the 
boundary line. 

The case we have just referred to wrestled with 
the question as to which state had the right, un- 
der this compact or agreement to tax the land 
under the water on the New Jersey side of the 
boundary line. The Supreme Court of New 
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Jersey Teacked the very sensible conclusion that 
the state which had sovereignty over the land 
alone had the right te ¢ax, that the state in 
which resided the exclusive right of property 
has exclusive sovereignty over such property, 
which és not defeated by the grant of ‘‘exclusive 
jurisdiction’ to anether state, and that, there- 
fore, New Jersey was alone entitled to exercise 
the right of taxatiea. 

The Columbia Lean Review, in commenting on 
this decision, says: ‘But sovereignty, in its 
largest and most comprehensive sense, means 
supreme, absolute, uncontrollable powers—the 
absolute right te govern. Story on Const, sec. 
208. It,must be admitted that the whole com- 
pact leaves less than this in the state of New Jer- 
sey. Yet it is difficult to see how, what seems to 
be the grant of sovereignty made to that state In 
the initial article of the compact, confirmed by 
the property clause in article three, is entirely 
eaten away by the exceptions in favor of New 
York as to jurisdiction. There can certainly be 
no presumption that the power to tax real prop- 
erty within the limits of the state has been aban- 
doned by New Jersey, without clear words ex- 
pressive of an intent todo so. Cooley on Taxa- 
tion, p. 70. That power must remain in New 
Jersey if it is to be exercised at all, for New York 
eannot tax real property without her territorial 
limits (Cooley on Taxation, p. 55). and it would 
seem improbable that the commissioners who 
framed the compact, had in mind the exemption 
of this land from all taxation. In the absence of 
a more exact definition of what was conceded to 
New York by the words ‘exclusive jurisdiction,”’ 
it is suggested that the grant in derogation of the 
sovereignty, given prima facie to New Jersey, is a 
servitude, to be strictly construed. Hall, Inter- 
national Law (4th ed.), p. 166.” 

See, for further information and authority 
bearing on this question, the following cases: 
People v. Central Railroad, 42 N. Y. 283; State 
v. Babeock, 30 N. J. Law, 29; The Norma, 32 Fed. 
Rep. 411. 





JUDGMENT—FORCE TO BE ALLOWED JUDG- 
MENT OF SISTER STATE.—A recent case serves to 
enlighten the lawyer on the important question 
stated as the subject of this note. Harding v. 
Harding, 74 Pac. Rep. 284. In this case a judg- 
ment in a suit for maintenance brought by a wife 
against her husband in another state was entered 
on stipulation, and recited that the stipulation 
admitted that the separation was without any 
fault on the part of the wife. The court held 
that if such judgment would not have estopped 
the husband, in the state where it was rendered, 
to recontest the question of the wife’s desertion 
in another suit. it could not have such effect ina 
suit for divorce brought by the husband in Cali - 
fornia on the ground of desertion. 

In delivering its opinion on this question, the 
Supreme Court of Califoraiaszid: +L is fu ida- 





mental that no more force is to be allowed to the 
judgment ofa sister state, when raised as a bar 
by way of estoppel in an action between the 
parties in another state, than would be accorded 
to that judgment by the courts of the state which 
rendered it, or, as Mr. Freeman puts it: ‘The 
tirst question to be determined in regard toa 
judgment of another state, after jurisdictional 
inquiries have been satisfactorily answered, is, 
what is its effect in the state whence it was taken? 
The effect which it has there is precisely the ef- 
fect which must be accorded to it in every other 
state. It must not be given any greater effect 
than it has in thestate where it was rendered.’ ’’ 2 
Freeman on Judgments, § 575. By the rule of 
decision in the cvurts of Illinois, adopting that 
of the English courts, a consent judgment oper- 
ates to estop the parties no further than is néces- 
sary to secure the enforcement of the judgment 
or decree in the particular matter in which the 
consent judgment was given, and it is not a bar 
to an inquiry into the same question in any other 
action. Thus, in Wadhams v. Gay, 73 lll. 417, 
the syllabus correctly states the decision of the 
court in the following language: ‘-Res judicata: 
is the decision of the court apon a contested mat- 
ter between parties. When a judgment or decree 
is rendered by consent, or is the result of a com- 
promise, it cannot be admitted as res judicata.” 
And in the opinion the court quotes with ap- 
proval the following from the House of Lords in 
Jenkins v. Robinson, 1 H. L. Se. 117: -*The in- 
terlocutor in the former action having been the 
result of a compromise between the parties, it 
cannot be considered as a judicium, nor can it be 
admitted as res judicata. * * * In my opinion, 
‘res judicata’ signifies that the court has, after 
argument and consideration, come to a decision 
on a contested matter. Here the court exercised 
no judicial function upon-the subject. It merely 
exercised an administrative function by record- 
ing the interlocutor which had been agreed to by 
the parties.’ It thus appears from this case that 
the courts of Illinois will not allow the application 
of the doctrine of estoppel to a consent judgment 
which merely registers the agreement betw2en 
the parties, and the same views are expressed by 
the highest court of Illinois, quoting at large from 
the case last above cited, in the late case of Far- 
well v. Great Western Tel. Co., 161 Ill. 522, 44 N. 
E. Rep. 891. We are not here considering the 
doctrine of estoppel as it may be applied to judg- 
ments by the courts of this state. Our considera- 
tion is limited to a determination of the rule as it 
obtains in the state of Illinois, for, as has been 
said, no higher efficacy can be given to the IIli- 
nois judgment by the courts of this state than 
would be given to it by the courts of that state; and 
it appears, for the reason stated. that that judg- 
ment, having been entered by consent, would not, 
in the courts of Illinois, raise the bar of estoppel 
against the determination of the issue of deser- 
tion, which was tried and decided in this state 
adversely to the appellant. 
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ACCORD AND SATISFACTION — WHETHER AN 
ACCORD AND SATISFACTION RESULTS WHERE A 
CREDITOR RECEIVES ON ACCOUNT A CHECK SENT 
AS Fut. PAYMENT.—On the proposition stated as 
the subject of this note the authorities are divided, 
the weight of judicial authority following the 
rule laid down in the case of Fuller v. Kemp, 138 
N. Y. 231. which held that when a check or sum 
of money is offered or sent by the debtor with the 
express condition attached to the tender that its 
receipt must be in full satisfaction of an unliqui- 
dated or disputed claim, and the proceeds approp- 
riated by the creditor on account, an accord and 
satisfaction results even though the creditor im- 
mediately notify his dentor of the manner in 
which he has appropriated his remittance. The 
courts of England and Massachusetts lead the 
opposition forces. Day v. McLea, 22 Q. B. D. 
610; ‘Tompkins v. Hill, 145 Mass. 379. 

Two recent New York cases serve to call at- 
tention to the New York rule and the principle 
on which it rests. Laroe vy. Dairy Co., 84 N. Y. 
Supp. 609; Mack v. Miller, 84 N. Y. Supp. 440. 
In the first case defendant made certain remit- 
tances as monthly payments on a contract but 
stated that they were in full payment of the ac- 
count. Previous to the receipt of this remit- 
tance plaintiff bad declared that if sums of cer- 
tain amounts were sent he would merely credit 
them to defendant’s account. The court held 
that the fact that plaintiff retained the checks 
showed an accord and satisfaction. In the second 
case cited, defendant in sending a remittance by 
check, said in his letter, **I think this pays you 
well for what you have done for me. Yon in- 
sisted on my fixing the price.’’ The plaintiff, 
while he retained the check, immediately inform- 
ed the defendant the he had applied it on 
account and that it was not to be considered 
as being in full satisfaction of his demand 
against him. The court held that this case 
was an exception from the general rule because 
the debtor was not sufficintly clear and positive 
in his statement that the amount sent was to be 
in full satisfaction of the demand. 

In speaking of the New York rule and the 
eases which have followed it, the Harvard Law 
Review, in a recent issue, makes this interesting 
and sensible criticism: ‘It is difficult,’’ says our 
learhed contemporary, ‘to see upon what legal 
principle the result reached by these cases can be 
supported. An accord is a species of contract, 
and requires mutual assent—an offer on the dne 
side and an acceptance on the other. ‘The courts 
agree to this, but hold that in this class of cases 
an acceptance must be conclusively presumed 
from the act of the creditor. It is said that the 
ereditor‘s action in retaining the sui tendered is 
open to but.one jinference, namely, that the con- 
dition has been accepted. This is, however, in 
asense. a misstatement of the situation. It is 
not true that the ereditor has no alternative but 
to accept the condition .or return the sum ten- 





dered. He may take a third course, attempt to 
apply the sum on account, and thus lay himself 
open to an action for conversion. Though the 
property of the debtor is lawfully in his hands, 
the creditor may not, without the debtor's as- 
sent, apply it in payment of the debt, and the re- 
tention of the property after demand isan action- 
able conversion. Precker vy. London, 73 N. Y. 
Supp. 145. The damages ordinarily recoverable 
in trover for conversion are the value of the 
property converted, but under the American rule, 
where the conversion operates as an accord and 
satisfaction, the actual damages suffered by the 
creditor as a result of his act of conversion are 
likely to be very much greater. In one New 
York vase (Nassoiy v. Tomlinson, 148 N. Y. 326)* 
the creditor lost by retaining a check sent him in 
full satisfaction, four-fifths of his claim, the 
whole of which a jury stood ready to give him. 
Of course, it may well be urged, on the other 
hand, that the courts have been led to adopt this 
rule by their disposition to favor offers of com- 
promise, and perhaps more particularly by their 
feeling that a remedy in a case of conversion is 
wholly inadequate as a means of doing justice to 
the debtor. Still it cannot be denied that the 
rule of Fuller v. Kemp affords the opportunity 
toa sharp business man frequently to avoid his 
just debts by inducing his unwary creditors to 
retain a check for a sinall amount sent upon con- 
dition that it be payment in full. It seems a 
matter for regret, therefore, that most American 
courts have not followed thuse of England and 
Massachusetts in holding in all such cases that 
whether or not certain acts of a creditor show 
the acceptance of an offer of a contract of accord 
is a question of fact for a jury.” 








VALIDITY OF ASSIGNMENTS OF LIFE 
INSURANCE POLICIES TO PERSONS 
HAVING NO INSURABLE INTEREST 
IN THE LIFE OF THE INSURED. 
Inthe absence of a statute to the contrary,! 

or some prohibition in the charter or by-laws 

of the company, or in the policy, a life insur- 
ance policy may be assigned by a beneficiary 
to one having an insurable interest in the life 
of the insured.” In some states such policies 
are held to be assignable like an ordinary 
chose in action;® and in such states they 

1 Brummer v. Cohen, 58 How. Pr. (N. Y.) 386; Frink 
v. New York Mut. Ins. Co., 102 N. Y. 266. 

2 Harrison v. MeConkev, 1 Md. Ch. 34; New York 
Life Ins. Co. v. Flack, 3 Md. 341; St. John v. Ameri- 
can Mut, Life Ins. Co., 13 N. Y. 31; Charter Oak Life 
Ins. Co. v. Brant, 47 Mo. 419: Cunningham v. Smith, 
70 Pa. St. 450; Archibald v. Mutual Life Ins. Co., 38 
Wis. 542; Clark y. Allen, 11 R. I. 489; New York 
Mut. Life Ins. Co. v. Armstrong, 117 U.S, 591. 

3 New York Life Ins. Co. v. Flock, 3 Md. 54; Cannon 
v. Northwestern Life Ins. Co., 29 Hun, 470; Hudson 
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may, therefore, be assigned by endorsement 
and delivery, and a mere verbal assignment, 
without delivery, has been held sufficient.‘ 

There is a sharp conflict of authorities in 
the several Amexjcan courts of last resort as 
to whether there can be a valid assignment of 
a life insurance policy to a person having no 
insurable interest in the life insured. 

Apparently, a majority of the courts hold, 
and there seems to be a growing tendency to- 
wards the doctrine that, where a policy was 
valid in its inception, being then supported 
by a suflicient insurable interest, it may after- 
wards, before a loss happens, be assigned to 
one having no insurable interest in the life as- 
sured; provided the assignment is not made 
for the purpose of evading the law as to wager 
policies.° The theory of the courts uphold- 
ing such assignments is that, while no one can 
have a valid insurance issued upon the life of 
another unless he has an insurable interest in 
such life at the time the insurance is effected, 
its validity does not depend upon the continu- 
ance of such interest,—the value and perma- 
nency of the interest being material only as 
bearing on the question whether the policy is 
taken out in good faith and not asa gambling 
transaction. ® 

These courts hold that the point essential 

to the validity of such assignments is, that the 
transaction be ona jide, or not merely specu- 
lative insurance, and not a covering to cir- 
eumvent the law against wagering policies.? 
v. Merrifield, 51 Ind. 24; Anthracite Ins. Co. v. Sears, 
109 Mass. 883; Emvick v. Coakley, 35 Md. 191; Em- 
bry’s Admr. vy. Harris, 21 Ky. Law Rep. 714; Ritter v. 
Smith, 70 Md. 261. 

4 Bushnell v. Bushnell, 92 Ind.503; Hudson v. Mer- 
vifield, supra; Harley v. Heist, 86 Ind. 196; New York 
Life Ins. Ca. vy, Flack, supra; Chapman y. Mcllwrath, 
77 Mo. 38. : 

5 Palmer v. Merrill, 6 Cush, 282; St. John v. Amer- 
ican Mut. Life Ins. Co., supra; Valton v. National 
Fund Life Ins. Co., 20 N. Y. 32; Oliusted v. Keyes, 85 
N. Y. 593; Succession of Hearing, 26 La. Ann. 326; 
Clark y. Allen, supra; Fairchild v. Northeastern Mut. 
Life Assur. Co., SL Vt. 613, 624; Cannon v. Northwest- 
ern Mut. Life Ins. Co., supra; Mutual, ete., Ins. Co. 
v. Allen, 138 Mass. 24; Buesinger v. Bank, 67 Wis. 46; 
Steinback vy. Diepenbrock, 158 N. Y. 24; Musphy v. 
Red, 64 Miss. 614; Bloomington Mut. Life, ete., Assn. 
vy. Blue, 120 Ill. 121; Fitzpatrick v. Hartford Life Ins. 
Co., 56 Conn. 46; Eckel v. Renner, 41 Ohio St. 232; 

titter v. Smith, supra; Wheeland vy. Atwood, 192 Pa. 
St. 237; Lemon v. Pheenix Mut. Life Ins. Co., 38 Conn. 
204. 302; Chamberlain vy. Butler’s Admx., 54 L. R. A. 
338, 86 N. W. Rep. (Neb.) 481. 

® Mutual Life Ins. Co. v. Allen, 138 Mass. 31. 

7 Provident, ete., Ins. Co. v. Baum, 29 Ind. 236; 
Olmstead v. Keyes, supra; Campbell v. New England, 





Those courts which hold such assignments 
void proceed upon the theory that, it being 
against public policy to allow one to take in- 


surance upon a life in which he has no inter- 


est, the same objections exist against an as- 
signment to one having no interest, since the 
law will not permit that to be done by indirec- 
tion which it prohibits being done directly.® 

The principal reason advanced for holding 
that such assignments are against public pol- 
icy is that the interest of « stranger in the 
death of one on whom he holds a life policy is 
so strong as to tempt him to murder the in- 
sured, the earlier to participate in the avails 
of the policy. In the case of Franklin Insur- 
ance Company v. Hazzard,’ the Indiana su- 


preme court stated the doctrine of such courts : 


as follows: 

‘*All the objections that exist against the 
issuing of a policy to one upon the life of an- 
other in whose life the former has no insura- 
ble interest, seem to us to exist against his 
holding such policy by mere purchase and as- 
signment from another. In either, the holder 
of. such a policy is interested in the death, 
rather than the life, of the party assured. The 
law ought to be, and we think it is, opposed 
to such speculations in human life. In our 
opinion, no one should hold a policy upon the 
life of another in whose life he had no insura- 
ble interest at the time he acquired tke policy 
by purchase and assignment from another. In 
either case he is subject * * * to strong 
temptations to bring about the event insured 
against.’’ 

In the case of Missouri Valley Life Insur- 
ance Co. v. MeCrum,?® the Kansas court 


etc., Co., 98 Mass. 381; Connecticut Mut. Ins. Co. v. 
Schaefer, 94 U.S. 561; Guardian, ete., v. Hogan, 80 Ill 
35; Murphy v. Red, supra; Cunningham v. Smith, 
supra. 

8 The following cases hold that assignments made 
to persons having no insurable interest are void: 
Warnock v. Davis, 104 U.S. 775; Langdon v. Union 
Mut. Life Ins. Co., 14 Fed. Rep. 273; Franklin Life 
Ins. Co. v. Hazzard,.41 Ind, 116, 13 Am. Rep. 313; 
Franklin Life Ins. Co. v. Sefton, 53 Ind. 380; Missouri 
Valley Life Ins. Co. v. Sturgis, 18 Kan, 98, 26 Am. 
Rep. 761; Basye v. Adams, 81 Ky. 368; Stevens v. 
Warren, 101 Mass. 564; Cammack vy. Lewis, 15 Wall. 
643; Helmetag v. Miller, 76 Ala. 188, 52 Am. Rep. 537; 
Schontield v. Turner, 75 Tex. 324; Alabama Gold Life 
Ins. Co, v. Mobile Life Ins. Co., 81 Ala. 329; Hoffman 
v. Hoke, 122 Pa. St. 377; Downey v. Hoffer, 110 Pa. 
St. 109: Missouri Valley Life Ins. Co. v. McCrum, 36 


Kan. 146; Price v. Knights of Honor, 68 Tex. 361, 368. . 


941 Ind. 116, 138 Am, Rep. 313. 
10 36 Kan. 146. 
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held that ‘‘the sale and transfer of a policy 
by the beneficiaries thereof, during the life of 
the insured, to one who has no insurable in- 
terest in the life of the insured, either as 
a relative or as acreditor, is a fraud upon the 
insurance company by which it was issued.”’ 

These objections are met by the Rhode 
Island court, in the ease of Clark v. Allen,!! 
as follows: 

**A life policy is a chose in action, a spe- 
cies of property which the holder may have 
perfectly good and innocent reasons for wish- 
ing to dispose of. He should be allowed to 
do se, unless the law clearly forbids it. It is 
said that such an assigum-it, if permitted, 
may be used to circumvent the law. That is 
true if insurance without interest is unlawful ; 
but it does not follow that such an assignment 
is not to be permitted at all because, if permit- 
ted, it may be abused. Let the abuse, and 
not the bona fide use, be condemned and de- 
feated. * * * Again, the assignment is 
said to be a gambling transaction, a mere bet 
or wager upon the chances of human life. But 
the wager was made when the policy was ef- 
fected, and has the sanction of the law. The 
assignment simply transfers the policy, as any 
other legal chose in action may be transferred, 
from the holder to a bona fide purchaser. It 
is true there is an element of chance and un- 
certainty in the transaction; but so there is 
when a man takes a transfer of an annuity or 
buys a life estate.. There is in all those cases 
a speculation upon the chances of human life ; 
but the transaction has never been held void 
on that account. But, finally, it is urged that 
the purchaser or assignee subjects himself to 
the temptation to shorten the life of the in- 
sured, and this is the policy the law does not 
countenance. The law permits the purchase 
of an estate in remainder after a life estate, 
which exposes the purchaser to a similar temp- 
tation.”’ 

In Murphy v. Red,'? the court refers to the 
decisions to the effect that, where a creditor 
takes out a policy of insurance on the life of 
his debtor, it is not necessary to the continu- 
ance of the insurance that the interest in the 
life insured should continue; and that cessa- 
tion of interest and payment of the debt in 
such case does not terminate the policy, citing 
a number of cases; and the court says: ‘‘If 


1111 KR. T. 439. 
12 64 Miss. 614, 60 Am. Rep. 68. 








the danger to life is not adequate to avoid the 
policy in such case when the interest in the 
life insured ceases, it is not perceived why it 
should be deemed sufficient to invalidate a con- 
tract by which a policy is sold’ or assigned to 
one without interest. Besides, the protection 
should not be overlooked which is afforded to 
the life insured by the doctrine that one can- 
not recover insurance money payable on the 
death of a party whose life he has taken by 
felonious means.’* 

The Nebraska court, in the case of Cham- 
berlain v. Butler,!* speaking of the desire 
which a purchaser of a policy, having no in- 
terest in the life insured, might have for the 
death of the insured, says: ‘‘But the same 
desire would exist on the part of a creditor, 
who has an insurable interest, or of one who 
advanced money on the policy, where his only 
hope of reimbursing himself for the loan might 
be the policy. It is exceedingly doubtful if 
strangers are any more apt to either desire or 
seek to accomplish the death of others than 
are those nearly related to them. Thestrength 
of this desire, where it exists, depends not so 
much upon the consanguinity of the parties as 
upon the moral stamina of him who holds the 
expectancy, be that expectancy an insurance 
policy, a devise, a remainder or other acqui- 
sition which may not be had until the death 
of another.’’ 

The foregoing cases present pretty ful y the 
argument used for and against the validity of 
such assignments. 

It seems to be the general rule that, where 
the original procuring of the policy and the 
subsequent assignment of same are but parts 
of the same scheme, and the objects of the 
parties from.the inception of the transaction 
is to enable one having no insurable interest 
to hold a policy on the life of another in con- 
travention of the common-law rule against 
wager policies, the assignment is void, except 
to the extent of the amount the assignee actu- 
ally paid for or zdvanced upon such assign- 
ment.!* An assignment must be in good faith, 
and not a mere colorable evasion of the law in 
regard to wagering contracts, before it will be 
upheld by a court.!° 


18 64 L. R. A. 338, 86 N. W. Rep. 481. 

14 Swick vy. Home Ins. Co., 2 Dill. 160; Broekway v. 
Mutual Benefit Life Ins. Co., 9 Fed. Rep. 249; Stevens 
v. Warren, 101 Mass. 566. See, also, Cammack v. Lewis, 
15 Wall. (U. S.) 643; Warnock v. Davis, 104 U. S, 775. 

1 Clement y. Insurance Co., 101 Tenn. 20, 70 Am. St. 
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It seems also to be generally held that the 
assignee is entitled, at least, to recover the 
sums actually advanced by him upon the pol- 
icy, even though the assignment may be void 
as to the proceeds in excess of such advance- 
ment. }® 

Most of the cases holding such assignments 
void, in effect, merely hold them invalid to 
the extent the proceeds of the policy exceed 
the indebtedness to assignee incurred on ac- 
count of the assignment; and usually allow a 
recovery to the amount of such debt, but no 
more.!7 

And a number of cases, supporting the val- 
idity of assignments to persons having no in- 
surable interest, hold that such assignee can 
recover the full amount of the insurance with- 
out regard to the amount paid by the assignee 
for the policy; in other words, they uphold 
absolute sales, without regard to the price 
paid! *—especially if the amount of the policy 
does not exceed a sufficient sum to cover the 
debt incurred or amount paid for the assign- 
ment, with interest, and the cost of such in- 
surance, with interest thereon during the ex- 
pectaney of the life insured.!9 

The validity of the assignment is governed 
by the law of the place where the assignment 
is made.?° 

Want of insurable interest on the part of the 
assignee does not release the insurer, even 
though the assignment be void.?! 


Rep. 650; Keystone, ete., Ben. Assn. v. Norris, 115 Pa. 
St. 446, 2 Am. St. Rep. 572. 

16Cammack y. Lewis, supra; Warnock v. Davis, 
supra; Cawthon y. Perry, 76 Tex. 338; Lewy vy. Gil- 
liard, 76 Tex. 400; Raller v. Beam (Va.), 6 L. R.A. 
136; Basye v. Adams, ete., 81 Ky. 375;,Weisert v. 
Muehl, 81 Ky. 341. 

17 Warnock v. Davis, supra; Cammack v. Lewis, 
supra; Cheeves v. Anders, 87 Tex. 287, 47 Am. St. Rep. 
107; Heimetag v. Miller, 76 Ala. 183, 52 Am. Rep. 316. 

1s Steinback v. Diepenbrock, 158 N. Y. 24, 70 Am. 
St. Rep. 424; Wright v. Mutual Benefit Life Assn., 18 
N. Y. 287, 16 Am. St. Rep. 749; Valton v. National As- 
surance Co., 20 N. Y. 32; Olmsted v. Keves, 85 N. Y. 
593, 599; St. John v. American Mut. Life Ins. Co., 13 
N. Y. 31, 64 Am. Dec. 529; Wheeland v. Atwood, 192 
Pa. St. 237, 73 Am. St. Rep. 803. 

19 Wheeland v. Atwood, supra. 

20 Union Central Life Ins. Co. v. Wood, 11 Ind. App. 
335, 37 N. E. Rep. 18; Creswell v. Whitney, 13 Ind. 
App. 67, 41 N. E. Rep. 78; Barry v. Equitable Assur. 
Soc., 50 N. Y. 587; Connecticut Mut. Life Ins. Co. v. 
Westervelt, 52 Conn. 586; Pratt v. Globe Mut. Life Ins. 
Co., 17S. W. Rep. 352; Mutual Liie Ins. Co. v. Allen, 
188 Mass. 24, 52 Am. Rep. 245; Miller v. Campbell 
(N. Y. App.), 35 N. E. Rep. 651; Lee v. Abdy, 17 Q. B. 
Div. 309. 

21 Cheeves y. Anders, 87 Tex. 287; Price v. Knights 





Recent decisions in Indiana show that the 
doctrine held by the courts of that state is, 
that the holder of a valid policy upon the life 
of another cannot assign the policy during the 
life of the insured to a third person who has 
not an insurable interest ;?? but one may, in 
good faith, take out a policy on his own life 
and assign it in good faith to a person having 
no insurable interest therein.?# 

And in Pennsylvania, though the courts 
have taken a stand—as shown by the cases 
cited above—against the validity of assign- 
ments to persons having no insurable interest, 
it was held, in the case of Cunningham v. 
Smith,?4 that, where a person takes out in- 
surance on his own life and pays for it with 
the money of another, intending to assign the 
policy to him—which is done—such assign- 
ment is valid. 

James T. Forp. 

Louisville, Ky. 

— 68 Tex. 361; Schonfeld v. Turner, 75 Tex. 
Ps Thornburg vy. Etna Life Ins. Co., 66 N. E. Rep. 
25 Metropolitan Life Ins. Co. v. Brown, 65 N. E. Rep. 
908. See, also to the same effect, Milner v. Bowman, 
21 N. E. Rep. 1094. 
2470 Pa. St. 450. And in Massachusetts, if the policy 
is, by its terms, assignable and is owned by the in- 


sured, it may be reached in equity by acreditor. An- 
thracite Ins. Co. v. Sears, 109 Mass. 383. 








BANKS—COLLECTIONS—TRUST FUND. 





G. OBER & SONS CO. v. COCHRAN. 


Supreme Court of Georgia, August 12, 1903. 

The mere fact that a bank, to which a note was 
sent for collection with instructions to immediately 
remit the proceeds of the collection to the owner, col- 
lected the money due on the note, and, inetead of 
obeying instructions, used the same in its own busi- 
ness, is not sufficient, upon its insolvency, to imprese 
a fund realized by its receiver, by converting its as- 
sets into cash, with a trust for the payment of the 
money so collected and used. 

Fisu, P. J.: G. Ober & Sons Company held a 
note on P. F. Matthews, of Pike couaty, for $506, 
which fell due on November 1, 1901, and, on Oc- 
tober 14, 1901, sent his note to the New South 
Savings Bank, of Barnesville, Ga., for collection 
and remittance of the proceeds. On November 
21,1901, the bank collected the amount due on 
the note from Matthews. The bank never remit- 
ted the amount so collected to the Ober Come 
pany, but used the same in its own business. On 
December 4, 1901, the bankfailed. Upon the ap- 
plication of creditors, its assets were placed in 
the hands of a receiver. The Ober Company 
filed a petition against the receiver, in which, 
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after setting up the facts in.reference to its claim 
against the bank, it alleged that it was nota 
creditor in the sense that it had extended credit 
to it either by making a deposit or by a loan of 
money or otherwise; that the money collected 
from Matthews was the property of the peti- 
tioner, and not an asset of the bank. The peti- 
tioner prayed for an order requiring the receiver 
to pay over to it the amount so collected. The 
receiver alleged in his answer that when he took 
charge of the bank he found only $29.52 in its 
vaults. He denied that the petitioner had any 
superior lien on the funds in his hands. The 
case came on to be tried at the October term of 
Pike superior court. The petitioner proved the 
facts which it had alleged in its petition, but 
made no effort to trace the money collected upon 
the Matthews note into any fund or property 
which went into the hands of the receiver. The 
court held that under these facts the Ober Com- 
pany was not entitled to an equitable lien on the 
funds in the hands of the receiver as against the 
general creditors of the bank, to which judgment 
the petitioner excepted. 

Under the facts alleged and established by the 
evidence, did the petitioner have an equitable 
lien upon the assets of the bank in the hands of 
the receiver? We think not. Under the ancient 
rule the equitable right to follow and recover 
property misapplied by one holding it in trust for 
another depended upon the ability of the owner 
to identify it, the equity attaching only to the 
property itself. Subsequently the rule was ex- 
tended so that the equitable right would attach 
to the proceeds of the property, to whatever was 
obtained in exchange for it; the rule, as stated by 
Lord Ellenborough in Taylor v. Plumer, 8 M. & 
8. 575, being that “the product or substitute for 
the original thing still follows the nature of the 
thing itself so long as it can be ascertained to be 
such.’ But, if there were no means of tracing 
and identifying the specific property or its pro- 
ceeds, the equitable right of the owner was lost; 
so that, if a trust fund became mingled and con- 
fused with other funds, it could not be separated 
and recovered by the person injured by the mis- 
appropriation. Since the decision in the cele- 
brated English case of Knatchbull v. Hallett, L. 
R. 13 Ch. Div. 696, wherein Master of the Rolls 
Jessell laid down what he called ‘the modern 
doctrine of equity,’’ the rule has been givena 
somewhat wider scope in England and in those 
jurisdictions in this country where the decision 
in that case has been followed. Indeed, in some 
of the American cases which have been decided 
since this leading English case the courts have 
gone much farther than the principle there laid 
down seeins to authorize. In that case it was 
held: ‘If money held by a person in a fiduciary 
character, though not as trustee, has been paid 
by him to his account at his bankers’, the person 
for whom he held the money can follow it, and 
have a charge on the balance in the bankers’ 
hands.”’ The facts of the case, as stated by the 





Master of the Rolls, showed that Mrs. Cotterill 

had deposited certain bonds with Mr. Hallett for 
safe custody, and he was in the habit of receiving 
the income from the bonds for her. Hallett im- 

properly sold the bonds, and put the money re- 

ceived to his general account at his bankers. Sir 
George Jessell said: ‘It is not disputed that the 

money remained at his bankers’ mixed with his 
own money at the time of his death; that is, he 
had not drawn out that money from his bankers.” 
In that position of matters Mrs. Cotterill claimed 

to be entitled to receive the proceeds, or the 
amount of the proceeds, of the bonds out of the 
money in the hands of Mr. Hallett’s bankers at 

the time of his death, and that claim was allowed 

by the learned judge of the court below, and, I 

think, was properly so allowed.” The ruling 
of the court made Mrs. Hallett’s claim a charge 
upon the fund in the banker's hands, with which 

her money, received from the sale of her bonds, 

had been mingled by her agent and bailee. The 

court proceeded upon the theory that a trustee 

who deposits trust funds, together with funds of 

his own, to his own aecount at his bankers’, and 

then draws, for his own purposes, from this fund, 
leaving a balance suffieient to cover the trust 

fund, is to be presumed to have drawn out his 
own money in preference to the trust money. 

The Master of the Rolls likened the facts of the 
case to a trustee putting one thousand sovereigns 
of trust money in a bag, and then placing in the 
same receptacle a sovereign of his own; and then 

said: ‘Could anybody suppose that a judge in 

equity would find any difficulty in saying that the 

cestui que trust has aright to take 1,000 sovereigns 
out of that bag? I have no doubt of it.” He 
further said it would make no difference if, in- 

stead of one sovereign, it was another one thous- 

and sovereigns of his own which the trustee 
placed in the bag. But we apprehend that if, at 

the time the effort was made to recover the trust 

funds, they could be traced no further than into 
the bag, and the bag was then empty, the trustee 

having spent all the sovereigns which he had 

put in it, the trust fund, even under the principle 

laid down in that case, would be lost, and the 

cestui que trust could not, as against general cred- 

itors of the trustee, take from the assets of his es- 

tate an amount sufficient to replace it. 

In the case which we have under consideration, 
the bank was the agent of the Ober Company, 
and as such agent collected something over $500, 
which it used in its business, and then failed, and 
its assets were placed in the hands of a receiver; 
and the claim of the Ober Company is that, not- 
withstanding its failure to trace the money so 
collected into any property or fund which went 
into the hands of the receiver, it has the right to 
take from a fund which was not on hand when the 
bank failed, but which has been realized by the 
receiver by converting the bank’s assets into 
cash, an amount equal to that which the bank so 
collected and spent. There is nothing in the 
noted English decision which sustains this con- 
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tention, and it is contrary to the well-established 
principle applicable to cases of the present char- 
acter, and to the great weight of authority npon 
the subject. In order to recover a trust fund which 
has been misapplied by the trustee or person hold- 
ing it in a fiduciary character, it must be clearly 
identified or distinctly traced into the property, 
fund, or chose in action which is to be made sub- 
ject to replace it. When the trust fund has been 
dissipated, and can be traced no further than into 
the hands of the trustee or agent who held it in 
trust, the fund is lost, and he who was its owner 
stands upon a better footing than a general cred- 
itor when the assets of the trustee or agent are 
being distributed by a court of equity. Itis a wide 
and dangerous stretch of the equitable doctrine 
applicable to the tracing and recovering of trust 
funds to say that it is not necessary to trace the 
funds into any specific property or chose in ac- 
tion, but that, if it can be shown that the funds 
somehow, in some unexplained way, went into 
the business of the trustee, all of his assets are 
forthwith impressed with the trust. Even upon 
the theory adopted by some courts that the trac- 
ing of the trust fund into the estate of the trustee 
is sufficient, it is difficult to see how mere proof 
that the trustee has used the fund in bis own bus- 
iness is sufficient to show that it has gone into, 
and in some form is a part of, his estate. He may 
have made a bad investment with it, and lost it 
completely. He may have paid debts with it, in 
which event the liabilities of his estate will have 
been decreased; but nothing will have gone into 
his assets as the representative or substitute for 
the fund so used. 

In support of the contention that the Ober Com- 
pany isentitled to an equitable lien upon the fund 
collected by the receiver of the insolvent bank, the 
able and industrious counsel for the plaintiff in 
error cite a number of cases, among which is Mc- 
Leod vy. Evans, 66 Wis. 401, 28 N. W. Rep. 173, 214, 
57 Am. Rep. 287, where the principle for which 
counsel contend was first clearly formulated and 
announced. In that case Cole, C. J. said: ‘*‘We 
do not understand that it is necessary to trace the 
trust fund into some specific property in order to 
enforce the trust. If it can be traced into the es- 
tate of the defaulting agent or trustee, it is suftic- 
ient.””. This has been regarded and followed 
by some of the courts of this country as the lead- 
ing case upon *‘the modern doctrine of equity”’ in 
reference to tracing and reclaiming trust funds. 
In giving the reason upon which the ruling of the 
court was based, the learned chief justice said: 
‘*The conclusion is irresistible from the facts that 
the proceeds of the trust property found its way 
into Hodges’ hands, and were used by him either 
to pay off his debts or to increase his assets. In 
either case it would go to the benefit of bis estate. 
It is not to be supposed the trust fund was dissi- 
pated and lost altogether, and didnot fall into the 
mass of the assignor’s property; and the rule in 
equity is well established that, so long as trust 
property can be traced and followed into other 





property into which it has been converted, that 
remains subject to the trust.’’ Cassoday, J., with 
whom Taylor, J., concurred, vigorously dissented 
from the judgment of the court, and in reply to 
the reasoning of the majority said: ‘It is prob- 
able, as claimed, that the draft, or the proceeds 
of it, were used by Hodges, prior to the assign- 
ment, in payment of some of his debts. But this 
would in no way swell the volume or value of his 
aesets which went into the hands of the assignee. 
It would merely diminish the amount of his in- 
debtedness to the extentof such payment. That 
would, in a general way, benefit the estate to the 
extent that it increased the per cent. that the 
other creditors would, in consequence, receive. 
But, aa this estate is badly insolvent, the aggre- 
gate amount of such increase would necessarily 
be very much less than the amount of the draft. 
The amount of the equitable charge upon the as- 
sets ought not, upon any principle of equity, to 
exceed the amount of the benefit to the estate de- 
rived by the draft or its proceeds.”’ Chief Justice 
Corliss, in Northern Dakota Elevator Co.v.Clark, 3 
N.Dak. 30,31, 53 N.W. Rep. 176, disposes of the line 
of argument adopted by the majority of the Wis- 
consin court, and some other courts which have 
rendered similar decisions, in the following con- 
vincing manner: ‘A new doctrine has sprung up 
in recent days. It goes upon the theory of the 
enrichment of the estate out of which priority is 
sought to be secured. This would entitle every 
general creditor to preference, and therefore there 
would be no preferences as between such creditors 
and the person whose property, without his con- 
sent, had enriched the estate. Reasoning along 
this line. we would have a preference in favor of 
general creditors as against one who by a tort 
had caused a liability against his estate without 
enriching it, as in case of assault and battery, libel, 
slander, seduction, or malicious prosecution. But 
no such preference exists; nor can it exist.”” On 
the saine line, Mr. Justice Jackson, in Bank v. 
Armstrong (C. C.), 39 Fed. Rep. 603, said: ‘No 
well-considered case has gone to the extent of 
holding that, when an agent converts or misap- 
propriates his principal's property or fund, and 
thereafter fails, his general estate will be im- 
pressed with a trust for the reimbursement of 
such principal on the ground that such estate has 
been benefited, and to an equal amount, by the 
agent’s breach of duty. Every creditor could rest 
a like claim to priority of satisfaction on the same 
ground. The right of the owner to follow and re- 
cover his property rests upon a principle alto- 
gether different. He can only recover such por- 

tion or proceeds as can be traced into the hands 

of the receiver in its original form, or in some 
substitute form.’’ The decision in McLeod v. 

Evans has met with much adverse criticism by 

other courts and by writers upon legal topics, 

who have regarded it as a dangerous and unauth- 

orized depariure from established and correct 

equitable principles, and has been, together with 

the two other Wisconsin cases which followed it, 
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expressly overruled. The reviewing and overrul- 
ing decision was rendered in Nonotuck Silk Co. 
v. Flanders, 87 Wis. 237, 58 N. W. Rep. 383, where 
the court held: ‘One for whom a banker had col- 
lected a draft before making a voluntary assign- 
ment is not entitled to a preference over other 
creditors if the proceeds of such collection were 
disposed of by the banker prior to the assignment, 
so that no part thereof came in any form to the 
hands of the assignee. McLeod vy. Evans, 66 Wis. 
401, 28 N. W. Rep. 173, 214, 57 Am. Rep. 287; 
Francis v. Evans, 69 Wis. 115, 33 N. W. Rep. 93, 
and Bowers v. Evans, 71 Wis. 133, 36 N. W. Rep. 
629, so far as they conflict herewith, overruled.” 
Carley v. Graves, 85 Mich. 483, 78 N. W. Rep. 710, 
24 Am. St. Rep. 99, distinctly followed McLeod v. 
Evans, which the court said covered the principle 
to be applied to the case which it had under con- 
sideration. In a later Michigan case, the decision 
in which does not throw much light upon the 
subject which we haye under consideration, the 
court, in discussing the right to follow trust 
funds, after citing cases holding that there must 
be a tracing or identification of the fund, said: 
“But in all these cases it is held that the fund 
must be clearly traced into the hands of the per- 
son sought to be charged, and that, if the trust 
property does not remain, but has been made way 
with by the trustee, the cestuis que trustent have 
no longer any specific remedy against any part of 
his estate in his insolvency, but they must come 
in pari passu with the other creditors, and prove 
against the trustee’s estate for the amount due 
them. This rule has been as steadily adhered to 
by the courts both of this country and of England 
as any rule which has ever been adopted for 
the protection of the general creditors of a bank- 
rupt or of an insolvent."’ Sherwood v. Milford 
State Bank, 94 Mich. 81, 53 N. W. Rep. 924. 
The case of People y. City Bank of Rochester, 
96 N. Y. 32, which is cited by counsel, and 
which has been construed by some of the courts 
as being in line with McLeod v. Evans, is not so 
considered by the Court of Appeals of New York. 
In Matter of Cavin v. Gleason. 105 N. Y. 256, 11 
N. E. Rep. 504, it was held: **Upon an aeccount- 
ing in bankruptcy or insolvency, a trust creditor 
is not entitled to preference over general creditors 
of the insolvent merely on the ground of the na- 
ture of the claim. To authorize such a prefer- 
ence, some specific recognized equity founded on 
some agreement, or relation of the debt to the as- 
signed property, must be shown, which entitles 
the claimant, according to equitable principles, 
to preferential payment. To entitle the trust 
creditor to such a preference, it must at least be 
made to appear that the fund or property of the 
insolvent remaining for distribution includes pro- 
ceeds of the trust estate.*’ The court further said: 
“The case of People v. City Bank of Rochester, 
96 N. Y. 32, seems to have been misunderstood. 
The question considered in this case was not raised 
there, and it was not claimed in that case that the 
proceeds of the checks of Sartwell, Hough & Co., 





the petitioners, had not gone into the general 
funds of the bank, or that they had not passed in 
some form tothe receiver. The court did not de- 
cide that the petitioners would have been entitled 
to a preference in case the proceeds of the check 
had been used by the bank, and were not repre- 


sented in its assets in the hands of the receiver.”’. 


In Holmes vy. Gilman, 138 N. Y. 36, 34 N. E. Rep. 
205, 20 L. R. A. 566, 34 Am. St. Rep. 463, Peck- 
ham, J., who delivered the opinion, speaking of 
the right to follow a trust fund, said: ‘The right 
has its basis in the right of property, and the 
court proceeds on the principle that the title has 
not been affected by the change made of the trust 
funds, and the cestui que trust has his option to 
claim the property and its increased value as rep- 
resenting the original fund. The right to follow 
and appropriate ceases only when the means of 
ascertainment fail. It is a question of title.”’ 
Itseems to us that the courts which, in our 
opinion, have enlarged the equitable doctrine ap- 
plicable to cases of the present character to an 
unreasonable extent, have lost sight of this basic 
idea of equitable title to the property into which 
the trust funds are traced; that is, title to the ex- 
tent that such funds have entered into such prop- 
erty. The other cases cited by counsel for plaintiff 
in error are ‘Tnompson vy. Gloucester City Savings 
Inst., 8 Atl. Rep. 97 (a case decided by the Court 
of Chancery of New Jersey); Griffin v. Chase, 36 
Neb. 328, 54 N. W. Rep. 572; Peak v. Ellicott, 30 
Kan. 156, 1 Pac. Rep. 499, 46 Am. Rep. 90; People 
v. Bank of Dansville, 39 Hun, 187; First National 
Bank vy. Sanford, 62 Mo. App. 394, and German 
Fire Ins. Uo. v. Kimble, 66 Mo. App. 370. These 
cases tend to support the contention of the plaint- 
iffin error; especially the two Missouri cases, 
which are directly in point. In the first of these 
Missouri cases the court, referring to the reason- 
ing in Harrison y. Smith, 83 Mo. 210,53 Am. Rep. 
571, the decision in which was considered con- 
trolling, said: ‘*We concede that this reasoning 
proceeds on advanced lines, and is seemingly op- 
posed to the weight of authority in other states. 
In our investigation of the subject, we have found 
some other cases which arein line with these, but 
for the reasons which we have given we do not 
consider any of them sound.’’ In an elaborate 
monographic note to Sayles v. Cox, 32 L. R. A. 
719, itissaid: ‘The general rule, where the bank 
has completed the collection and mixed the funds 
with its own, is that the bank is no longer a trus- 
tee, but simply a debtor, and that the owner of 
the paper cannot claim a preference out of its as- 
sets.”” In that case the Supreme Court of Ten- 
nessee held: ‘The fraud of a bank in receiving 
a note for collection when insolvent will not alter 
the rule that collections made under directions to 
remit ‘by draft’ will not be impressed with a trust 
giving a preferential claim against the bank’s 
assets."” In Merchants’ Bank v. Austin (C. C.), 
48 Fed. Rep. 31, it was held that a bank which 
collects a draft sent it for that purpose, with di- 
rections to remit the proceeds to another bank for 
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the ownmer’s account, does not thereby become a 
trustee, so that the fund can be followed into the 
hands ofa receiver, although it had become mixed 
with other cash of the bank before his appoint- 
ment; ‘*‘especially when it appears that the business 
was carried on and money paid out for several days 
after the collection was probably made.’’ In 
Philadelphia National Baak v. Dowd (C. C.), 38 
Fed. Rep. 172, 2 L. R. A. 480, it was held that, if 
a paper is sent to a bank for collection and imme- 
diate remittance, but the collecting agent, instead 
of obeying instructions, collects the money due on 
the paper, and mingles it with its own funds be- 
fore it closes its doors, the fund so collected can- 
not be followed, but the collecting agent is merely 
a general debtor of the owner of the paper. In 
that case there is a fine and full discussion of the 
subject and the cases pro and con by Judge Sey- 
mour. To the same effect as the case just cited is 
Bank of Commerce v. Russell, 2 Dill. 215, Fed. 
Cas. No. 884. The Supreme Court of Alabama 
held: ‘*The mere fact that a bank, as agent, has 
converted to its own use the money of its princi- 
pal. which it failed to account for, and commin- 
gled it with its own money, or in some form with 
its other assets, so that it cannot be identified, or 
the specific uses to which it was applied traced, 
is not sufticient, on a bank becoming insolvent, to 
impress the general assets of said bank witha 
trust for the payment of the money so collected 
and used.*’ Similar rulings were made in An- 
heuser-Busch Brewing Association v. Clayton, 56 
Fed. Rep. 759, 6 C. C. A. 108; Edson vy. Angell, 58 
Mich. 336, 25 N. W. Rep. 307; Ill. Trust & Savings 
Bank y. First Nat. Bank (C. C.), 15 Fed. Rep. 858; 
Spokane County v. First National Bank, 16 C. C. 
A. 381,68 Fed. Rep. 979; Ferchen v. Arndt, 26 
Oreg. 121, 37 Pac. Rep. 161, 29 L. R. A. 664, 46 
Am. St. Rep. 603; Muhlenberg v. Noathwest Loan 
Co., 26 Oreg. 132, 38 Pac. Rep. 932,29 L. R. A. 
667; Thompson’s Appeal, 22 Pa. 16; Union Bank 
ot Chicago v. Goetz, 138 Il. 127, 27 N. E. Rep. 
907, 32 Am. St. Rep. 119; Englar vy. Offutt, 70 Md. 
75, 16 Atl. Rep. 497, 14 Am. St. Rep. 332; Steam- 
boat Co. v. Locke, 73 Me. 370; Lathrop v. Bamp- 
ton, 31 Cal. 17, 89 Am. Dee. 141; Little v. Chad- 
wick, 151 Mass. 109, 23 N. E. Rep. 1005,7 L. R. 
A. 570; Neely v. Rood, 54 Mich. 134,19 N. W. 
Rep. 920,52 Am. Rep. 802; Shields v. Thomas 
(Miss.), 14 So. Rep. 84, 42 Am. St. Rep. 458. The 
case of Tiedeman y. Imperial Fertilizer Co., 109 
Ga. 661, 34 8. E. Rep. 999, is on its facts closely 
analogous to the present case, and the decision 
there rendered would be conclusive of the ques- 
tion which we have had under consideration, but 
for the fact that the equitable doctrine in refer- 
ence to the tracing and recovering of trust funds, 
or funds held in a fiduciary character, seems to 
have been only incidentally dealt with. the case 
turning mainly upon the question whether the 
parties claiming the equitable liens upon the as- 
sets of their insolvent bailees were entitled to such 
liens under certain sections of the civil code, upon 
which they relied to support their contentions. 





It was there held: ‘‘Where the owner of notes 
placed the same in the hands of another for col- 
lection, and the bailee, having made collections, 
failed to remit the proceeds. the claim of the 
owner of the muney collected was, in a general 
sense, in the nature of a fiduciary debt, but not 
such a one as entitled him to a priority over the 
claims of general creditors in the distribution of 
the assets of the bailee who had become insolv- 
ent.’’ In the course of the opinion, however, Mr. 
Justice Little made some observations which are 
directly applicable to the question involved in this 
ease. Hesuaid: ‘A trust may arise in different 
ways. If one uses the funds of another in the 
purchase of , roperty, taking title thereto in his 
own name, as a general rule it will be held that 
the purchaser holds the property thus acquired in 
trust for the benefit of the owner of the funds. 
Such is known asa resulting trust, which is some- 
times spoken of as an equitable lien; and, while 
it is, the lien extends no further than the prop- 
erty acquired with the money of the other. Such 
alien can only be enforced against the specific 
property in which the funds were invested.’’ He 
further said that the facts created an agency, and 
that the principals could ‘have recovered a judg- 
ment for the money collected against the agents 
‘‘in a suit as for a debt, or, had they been able to 
identify the particular funds. separate and apart, 
they could have recovered the specific funds.” 
The trial court correctly held that the petitioners 
were not entitled to an equitable lien upon the 
assets in the hands of the receiver of the insolvent 
bank. 

Judgment affirmed. All the justices concurring 
except Turner, J., not presiding. 

Notre.— When a Bank Can be Held as Trustee for 
Proceeds of Collections on Insolvency. — It is well 
settled, of course, that if the receiver or assignee of 
an insolvent bank makes collections of paper received 
before the act of insolvency, he acts as trustee for the 
owner, and holds the proceeds charged with the trust 
to repay in full. Lamb v. Morris, 318 Ind. 179; Hen- 
derson v. O’Connor, 106 Cal. 385: Tyson v. Bank, 77 
Md. 412; National Butchers’ Bank v. Hubbell, 117 N. 
Y. 884,15 Am. St. Rep. 515. Whena bank receives 
a draft for collection, its relation to the owner is that 
of agent until it credits him with the proceeds, and so 
becomes the principal debtor; and this change of re- 
lation cannot be effected after the bank has failed. 
First National Bank v. Bank of Monroe, 33 Fed. Rep. 
408. 

The mere fact, however, that a bank has, as agent, 
collected money which it failed to account for, is not 
sufticient, on the bank becoming insolvent, to impress 
the general assets with a trust for the payment of the 
money. Bank of Florence vy. Loan Co., 104 Ala. 297, 
16 So. Rep. 110. But just what circumstances will 
constitute the bank a trustee can be determined only 
by the circumstances of the particular case. Thus, & 
bank which, upon a draft being deposited with it for 
collection, refuses to accept it as a deposit, but ad- 
vances a small amount to the payee on her check, 
and charges her therewith on its books as an over- 
draft, and sends it for collection to its correspondent, 
and, upon receiving notice of its collection, credits 
the payee’s account therewith, is the payee’s agent, 
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and the proceeds constitute a trust fund, which the 
payee is entitled to recover from the receiver. Hen- 
derson v. O’Connor, 106 Cal. 385, 39 Pac. Rep. 786. So, 
also, where checks were deposited in a bank, indorsed 
‘for deposit,’”’ and were immediately credited to the 
indorser in his pass book, but under no agreement 
that checks should be treated as cash, or that the de- 
positor could draw against them before collection, it 
was held that since tre bank took the checks merely 
as bailee, the depositor was entitled to the proceeds 
thereof after the insolvency of the bank and the ap- 
pointment of areceiver. Beal v. Somerville, 50 Fed. 
Rep. 647. So, also, where on the insolvency of a bank 
which has collected notes sent to it for collection, and 
failed to remit the proceeds, a trust will be imposed 
on the assets of the bank in favor of the person send- 
ing them, as against the general creditors of the 
bank, if it is proven that the moneys collected were 
deposited in the bank and commingled with other 
funds of the bank,.or if they went into property rep- 
resented by the assets in the hands of the assignee of 
the bank. Windstanley v. Bank, 13 Ind. App. 544, 41 
N. E. Rep. 956. So, also, where a mortgage is sent to 
a bank for collection, with direction to remit, the re- 
lation of creditor is not established between the 
sender and the bank, when the latter fails to remit, 
and, therefore, on the insolvency of the bank, a trust 
will be imposed on its assets in favor of the seuder as 
against general creditors. Wallace v. Stone, 107 
Mich, 190,65 N. W. Rep. 113. For other cases in- 
volving circumstances which have been held to jus- 
tify the imputation of a trust relation and, therefore, 
to give a preference to the one for whom the bank 
undertook to make collections, see the following: 
Nurse v. Satterlee, 81 Iowa, 491, 46 N. W. Rep. 1102; 
Kinney v. Panie, 68 Miss. 258, 8 So. Rep. 747; First 
National Bank vy. Sanford, 62 Mo. App. 394; German 
Insurance Co. v. Kimble, 66 Mo. App. 370; Anheuser- 
Busch Brewing Association v. Morris, 36 Neb. 31, 53 
N. W. Rep. 1037; Griffin v. Chase, 36 Neb. 328; 
Thempson vy. Savings Institution (N. J.), 8 Atl. Rep. 
97; National, ete., Bank, 10 N. Y. St. Rep. 290; Jones 
v. Kilbreth, 49 Ohio St. 401, 31 N. E. Rep. 346; Con- 
tinental National Bank v. Weems, 69 Tex. 489, 5 Am, 
St. Rep. 85; Hunt v. Townsend (Tex. Civ. App.), 26 
S. W. Rep. 310; St. Louis, ete., R. R. v. Johnston, 133 
U.S. 566, 10 Sup. Ct. Rep. 390; First Nat’l Bank vy. 
Bank of Monroe, 33 Fed. Rep. 408. 

On the other hand a bank receiving money on netes 
sent to it for collection, which it does not keep sepa- 
rate, does not hold such money in trust for the owner 
of the notes, but sustains simply the relation of debt- 
or and creditor. Bank of Commerce v. Russell, Fed. 
Cas. No. 884 (2 Dill. 215). So also where a bank re- 
ceives a note for collection and remittance, and does 
not remit, and fails with cash on hand less than the 
amount of the collection the lien for trust funds con- 
verted is limited to the amount on hand, and does not 
extend to their assets, where there was no proof that 
they were obtained with the money converted. Boone 
County Bank y. Latimer, 67 Fed. Rep. 27. So also 
where one deposits a check with a bank for collection 
and it is sent to the clearing-house, and the same day 
the bank assigns, and neither the check nor the pro- 
ceeds come to the assignee, the depositor is not en- 
titled to preference over other creditors of the bank. 
In re Seven Corners Bank, 58 Minn. 5, 59 N. W. Rep. 
633. As to other cases in which it was held that the 
circumstances did not justify the imposition of a trust 
relation, see the following: Frank v. Bingham, 58 
Hun, 580; Gordon vy. Rasmes, 25 N. Y. Supp. 767; 





Commercial, ete., Bank v. Davis, 115 N. Car. 226, 20 S, 
E. Rep. 370; Akin v. Jones, 93 Tenn. 353, 42 Am. St, 
Rep. 921, 25 L. R. A. 523; Continental Bank v. Weemes, 
69 Tex. 489, 5 Am. St. Rep. 85; Bowman vy. National 
Bank, 9 Wash. 614, 38 Pac. Rep. 211,43 Am. St. Rep. 
870; Nonotuck Silk Co. v. Flanders, 87 Wis. 287, 58 N. 
W. Rep. 383. 





JETSAM AND FLOTSAM. 





SAGE OF OSHKOSH’S CAREER ENDED. 


Col. Gabriel Bouck, for fifty years an eminent fig- 
ure in the legal profession is dead. He was 76 years 
old. The death of Col. Bouck removes one of those 
unique and picturesque characters for which Wis- 
consin has become famous. 

Col. Bouck first made himself famous in the civil 
war. He was a fighter and a commanding officer alb 
inone. He next added to his renown in the political 
arena. A democrat ofthe old school, he plunged into 
campaign after campaign, meeting defeat as well as 
victory. He was attorney-general of the state, and 
served in vongress for two terms. 

But his career was still shaping itself at this period, 
When not “stumping” his district or the state in one 
of the good old-fashioned political battles ‘“‘“Gabe’” 
Bouck was practicing law. His success became a 
proverb in Wisconsin. 

It was said of him that his knowledge of law, which 
was extraordinary, was by no means the secret of his 
achievements. It was rather a peculiar understand- 
ing of human nature, salted down with remarkable 
common sense, Yankee wit, and unlimited resource- 
fulness. Memory recalls the visit of a stranger to 
“Gabe” Bouck’s office many years ago when Oshkosh 
was more of a by-word illustrative of wolf-haunted 
fastnesses than of a haven of genius. The stranger 
was a penniless woman, implicated in aserious crime. 
The merits of the case are forgotten, but she went to 
Bouck because she “had heard of him.’’ The case 
against her, through a combination of circumstances, 
looked dark. Col. Bouck had more than he could at- 
tend to, but gave the caller a hearing. He was im- 
pressed with the story. He brushed aside all other 
matters and cleared his client; then he gave her a 
little means and told her to say nothing about it. 

Col. Bouck was gruff in manner and ill-kempt in 
dress. But his grasp of details and his retentive 
memory made him such a potential tigure in the 
criminal courts that few attorneys of later genera- 
tions with university education and of modish attire 
eared to cross swords with him. 

HOW FAR THE CUSTOMS OF HERALDRY CONSTITUTE 
THE LAW. 

‘*The Smiths,” said a distinguished member of the 
family, “‘had no arms; they sealed their letters with 
their thumbs.” It would appear that the testator in 
the case of Re Croxon (reported elsewhere), would 
have done better to be content with the example of 
his great prototypes; instead of that, however, he 
conceived that he had connection with an old family 
bearing a name somewhat similar to his own, and 
forthwith adopted and used such family’s coat of 
arms, and he went so far as to direct by his will that 
any person becoming entitled to his settled real es- 
tate who, within twelve months after becoming en- 
titled, failed to “lawfully assume” such arms, should 
forfeit his estate. Hisson became entitled, and the 
question to be decided by Kekewich, J., was whether 
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he could “lawfully assum” the arms under such cir- 
cumstances. The Herald’s College had declined to 
make any grant or exemplification of the arms to him 
unless he could prove his pedigree, which he was 
naturally unableto do. The question raised an in- 
teresting discussion. It was pointed out truly that 
any man who will pay the tax can, at the present 
day, take and use any arms he pleases; formerly, no 
doubt, the military courts and the court of chivalry 
exercised a jealous control, althougk it seems doubt- 
ful whether their decrees had more than a ‘moral 
suasion.”? But certainly during the fifteenth and six- 
teenth centuries there were regular visitations by 
the heralds of the then newly-formed college issued 
under royal commission to various parts of the coun- 
tries, whose business it was to summon the gentry of 
the district to record their pedigrees and show title 
to their armorial bearings. The last of these visita- 
tions, however, was early in the reign of James II., 
and since that date no further control has been exer- 
cised. If, therefore, “lawfully”? means “in such a 
way that no court of the country can interfere,” it 
might be argued that any coat of arms might be 
“lawfully assumed.” But Kekewich, J., preferred 
to give tothe word a broader sense than this mere 
negative, and, holding that it meant ‘according to 
law” or hallowed custom, decided that the condition 
was void for impossibility.—Solicitor’s Journal. 











BOOK REVIEWS. 


WHITE ON MINES AND MINING INJURIES. 

Mining is probably the only occupation not of gen- 
eral description which can boast of half a dozen legal 
treatises. The latest addition is a work on the law of 
mines and mining injuries by Edward J. White of 
the Aurora (Mo.) bar. The scope of this work was 
unexpectedly reduced by the appearance of other 
recent works on the subject of mines upon public 
lands, which the author thought covered the subject 
fully. The author therefore contented himself with a 
short discussion of the subject of mines upon public 
lands, and poured his learning out upon the more im- 
portant subject, mines upon private lands—a subject 
not heretofore extensively considered in any other 
work. 

Mr. White has been for many years an active law- 
yer in a section where mining is the chief industry, 
and his extensive practice in this branch of the law has 
fitted him to give tothe profession a work of prac- 
tical usefulness. No one can so well understand the 
needs of the busy practitioner as the man who has 
had experience in trying cases, and hence this work 
contains just what the lawyer wants, without long 
discussions of those principles already well defined 
and settled. 

Printed in one large volume and published by F. 
H. Thomas Law Book Company, St. Louis, Mo. 


TAYLOR ON LANDLORD AND TENANT. 

No subject of the law is more frequently consulted 
and litigated than that of landlord and tenant. As 
the country grows older and land gradually accumu- 
lates into the hands of the few as it does finally in 
every country after a certain period of national 
growth, the relation of landlord and tenant gradually 
multiplies itself until almost every person in the com- 
munity becomes a party to such relation. 

Cognizant, therefore, of the increasing importance 
of this subject we cannot view with anything but the 
keenest satisfaction the appearance of any well pre- 





pared treatise of this subject. There has been one 
treatise on that subject which, since 1869, when it 
made its first appearance, has held the place of ac- 
knowledged authority,—the work of Mr. John N. 
Taylor on the American Law of Landlord and Tenant. 
The ninth edition of that work is now before us. The 
edition has been prepared under the able direction of 
Henry F. Buswell, author of the ‘‘Law of Insanity.” 

Mr. Buswell, in his preface to the ninth edition, 
thus states the extent of his own labors and researches: 
“Tn this edition, the text of the work has been sub- 
jected to a critical revision; and while every essential 
statement of the author has been retained, mere re- 
dundancies and verbal repetitions have been elimi- 
nated and obscurities in expression corrected. The 
decisions of the courts of last resort rendered since the 
publication of the eighth edition, have been examined, 


* and about twelve hundred new cases, which illustrate 


important principles or express the medern develop- 
ment of the law, are cited. While new matter, equiv- 
alent in quantity to about one hundred and fifty 
pages, has been incorporated into this edition, the 
close revision to which the work has been subject has 
made it possible to avoid greatly increasing the size 
of the volumes.” 

Among the subjects more fully treated than form- 
erly, or made the topics of original paragraphs, in 
this edition, are, The Principal Covenants of the 
Lessor and Lessee; Surrender; Assignment; For- 
feiture; Rights of Mortgagors and Mortgagees Under 
Leases; Rights to Fixtures as Between Landlord and 
Tenant; Missing Leases; Railways and Receivers as 
Lessors and Lessees, and The Principle of Equity 
Jurisdiction, as Applied to the Relation of Landlord 
and Tenant. Little need be said of this work; of its 
preeminent accuracy of statement; of its most excel- 
lent arrangement and subdivision of subject-matter; 
and of its practically exhaustive and concise treat- 
ment. All these excellences have often been re- 
marked by lawyers and law writers of previous edi- 
tions. Moreover it has received that highest of all 
honors that come into the life and history of any law 
book—judicial preferment and recognition. Indeed, 
itcan be stated without fear of contradiction that 
Taylor on Landlord and ‘Tenant, has been cited in the 
opinions of American courts of last resort with more 
frequency and unstinted praise and approval than 
any other work treating of the same subject. 

Printed in one volume of 541 pages of text and pub- 
lished by Little, Brown & Co., Boston, Mass. 


HELLIWELL ON STOCK AND STOCKHOLDERS. 

The multipication of works on the subject of corpo- 
rations proves conclusively that the law on this sub- 
ject is stillin a transitional stage. When such is the 
case in regard to any subject, lawbooks and digests 
treating such subject quickly multiply and as quickly 
become out of date. Therefore, there is always a de- 
mand for the latest authority. The “‘latest authority” 
on the subject of corporations and therefore valuable 
to the active practitioner is a treatise on the subject 
of Stock and Stockholders, by Arthur L. Helliwell. 
The specific purpose of the book is sufficiently stated 
by the author himself in the second paragraph of his 
preface where he says: ‘‘The author has made no ef- 
fort in this work to cover the entire field of corpora- 
tion law. His purpose has been to secure and elabo- 
rate those branches of the subject on which the’ pres- 
ent-day practitioner is most frequently consulted. 
Especial attention has been given, therefore, to the 
several forms of stock and the rights derived from 
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the ownership thereof, the acquisition of member- 
ship, the transfer of shares, stockholders’ meetings 
and elections, the power of corporate officers, divi- 
dends, consolidations and holding companies, the lia- 
bility of stockholders, and the defenses to actions in- 
stituted for the enforcement thereof.” 

Printed in one volume of 1071 pages, and published 
by Keefe Davidson Company, St. Paul, Minn. 














BOOKS RECEIVED. 


Hamilton’s Cyclopedia of Negligence Cases. A Cen- 
tury of Negligence Law, Classified According to the 
Facts. Containing all Reported Negligence Cases 
Decided in all the New York State Courts from the 
Earliest Period (1802), to October 10, 1903. Pre- 
pared and Edited by T. F. Hamilton, Esq., of the 
New York Bar. New York: Baker, Voorhis & 
Company, 1904. Royal Octavo, Sheep, pp. 1200. 
Price $8.50. Review will follow. 


HUMOR OF THE LAW. 
‘““Say,’’ said the occupant of cell No. 87, ‘I’m going 
to get out of here to-morrow night.” 

“How?” asked the occupant of No. 411. “File?” 

“Naw. Something better’n a file. Habus corpus.” 

“Say !”? whispered the other, eagerly, “‘lend it to me 
after you’re done with it, will ye?” 

For the following amusing anecdotes we are indebt- 
ed to the Green Bag: 

To the question ‘*What is essential to constitute a 
valid marriage in New York?” one grave candidate re- 
plied: ‘There must be a meeting of the minds; as- 
sent and consideration.” Another—a more attractive 
genitus—announced to us “that the parties must be of 
opposite sexes.”’ As this was undeniably true, we 
passed him at once. 

I recall that we asked one rather useless sort of 
a question, to wit: ‘What are the limitations of the 
power of a court of equity to relieve in cases of acci- 
dent or mistake?”’ and we were informed that “*when- 
ever an injustice is committed by the act of God 
equity will not interfere.”’ The late Robert G. Inger- 
soll told me that the man deserved a medal. 

Passing by the gentleman who said that the bailor 
went on the bond of the bailee, and the other one who 
in answer to the question ‘‘In what office are notices 
of lis pendens filed?” said, ‘‘In the room on the left as 
you go into the Court House on the Broadway side,” 
I come to the Solon who assured me that ‘*Expert 
testimony is always founded on fictitious facts.” A 
good many of us will believe that he was really wiser 
than he supposed. 





Once, says an author (where [ need not say), 
Two travelers found an oyster in their way. 
Both fierce, both hungry, the dispute grew strong; 
While, scale in hand, Dame Justice passed along. 
Before her each with clamor pleads the laws, 
Explains the matter, and would win the cause. 
Dame Justice, weighing long the doubtful right, 
Takes, opens, swallows it, before their sight. 
The cause of strife removed so rarely well, 
“There, take,” says Justice, “‘tuke ye each a shell. 
We thrive at Westminster on fools like you. 
’T was a fat oyster. Live in peace. Adieu!” 

— The Green Bag. 





The following ancedote is reiated of a member of 
the Baltimore bar, and is vouched for as authentic. 





It seems that some years ago certain members of the 
bar made it their daily practice to visit the police 
stations and the city jail to solicit the cases of pris- 
oners who were awaiting trial. This practice became 
a pernicious evil, and the legislature adopted a heroic 
measure to stamp it out. An act was therefore passed 
which subjected any attorney to the paymentof a fine 
who solicited criminal cases. A certain advance ex- 
ponent of modern shystery thereupon consulted one 
of the leaders of the Baltimore bar and inquired 
whether the act aforementioned was constitutional. 
The brilliant lawyer critically examined the law, and 
expressed the opinion that the act was entirely within 
the bounds of constitutionality. The advance ex- 
ponent of modern shystery then remarked tnat he did 
not concur in the opinion of his learned brother. 

L. B.—‘*Pray tell me, then, in what particular is the 
act unconstitutional?” 

A. E. of M. S.—** Why, sir, because it’s in restraint 
of trade.” 
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1. ABATEMENT AND REVIVAL—Parties.—The equity rule 
which prohibits purchaser of the subject of an action 
pendente lite from prosecution of action inthe name of 
the original party has been abolished by Rev. Codes 1899, 
§ 5234.—Sykes v. Beck, N. Dak., 96 N. W. Rep. 844. 

2. ABATEMENT AND REVIVAL—Plea to Jurisdiction.— 
Where the question of jurisdiction is litigated by a non- 
resident by « plea to the merits and a plea to the juris- 
diction, such defendant does not, by appealing from 
adverse decision, waive his plea to the jurisdiction.— 
Stull Bros. v. Powell, Neb., 97 N. W. Rep. 249. 

3. ABSTRACTS OF TITLE- Compensation.—Where a real 
estate company ordered an abstract, and a large number 
of copies thereof, from an abstractor, the measure of the 
latter’s compensation for the copies stated.—Kenyon V. 
Charlevoix Imp. Co., Mich., 97 N. W. Rep. 407. 

4. ACCIDENT INSURANCE—Occupation of Assured.—In 
action on accident policy, provision of policy limiting 
liability in case of the hazardous occupation of hunting 
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held not applicable.—Union Casualty & Surety Co. v. 
Goddard, Ky., 76S. W. Rep. §?2. 

5. ALTERATION OF INSTRUMENTS—Release of Indorser. 
—Writing the words that the ‘note is to be exchanged 
for mortgage bonds” of a certain railroad across the face 
of a note after indorsementsin blank, without the knowl- 
edge or consent of the indorsers, releases them.—Har- 
nett v. Holdrege, Neb.,97 N. W. Rep 443. 

6. ANIMALS—Evidence as to Viciousness.—A witness, 
obtaining information as to vicious character of a dog 
from ene person only, may testify on that issue.—Fisher 
v. Weinholzer, Minn., 97 N. W. Rep. 426. 

7. ANIMALS—Sale of Diseased Hogs.—Sale of diseased 
hogs being dangerous to human life, original seller heid 
liable to ultimate purchaser, though actual damage done 
was tu property.—Skinn v. Reutter, Mich., 97 N. W. Rep. 
152. 

8. APPEAL AND EKROR—Failure to Argue All Grounds. 
—Where,in its brief, appellant has argued but 2 of 17 
grounds on which a motion fora new trial was based, 
and sustained generally, it cannot argue the entire mo- 
tion in its reply brief.—State Security Bank v. Burns, 
Iowa, 96 N. W. Rep. 908. 

9. AVPEAL AND ERROR—Insufficiency of Evidence.— 
The supreme court, on reversing a judgment for insufti- 
ciency of the evidence to sustain the verdict, cannot en- 
ter judgment for appellant.—Montmorency County v. 
Putnam, Mich., 97 N. W. Rep. 399. 

10. ASSAULT AND BATTERY—Character for Chastity.— 
In an action for assault on a female, evidence of her 
character and reputation for chastity held relevant to 
the question of damages, as well as the issue as to the 
commission of the assault —Barton vy. Bruley, Wis ,96N. 
W. Rep. 815. 

11. ASSIGNMENTS—Sufliciency —An assignment of “all 
dameges which I sustain on account of flooding” ona 
certain date on certain land is a suffi-ient assignment of 
the cause of action for damages.—Hovey v Grand Trunk 
Western Ry Co., Mich., 97 N. W. Rep. 398. 

12. ASSIGNMENTS FOR BENEFIT OF CREDITORS—Prior 
Liens.—An assignment purporting to be for the benefit 
of all the creditors of the assignor makes no invalidating 
preference because the property is conveyed subject to 
attachments, which are prior liens thereon —Hilliard v. 
Burlington Snoe Co., Vt.. 56 Atl. Rep. 283. 

13 BatL—Right to Give New Bond.—As the bond on 
appeul in a criminal case must be executed at the time 
of perfecting the appeal, appellant is not entitled there- 
after to execute a new bond to supply the defects in the 
original bond.—Xydius v. State, Tex , 76S. VW. Rep. 761. 

14. BANKRUITCY—Assigninent —The bunkruptcy act of 
16898 does not suspend the operation of the assignment 
act; but an assignment is good, unless seasonubly im- 
peached by bankruptcy proceedings. Hilliard v. Bur- 
lington Shoe Uo., Vt.. 56 Atl. Rep 283. 

15. BANKRUPTCY—Attuchment.—A creditor, who ob 
tained a valid lien by attachment on property of a bank- 
rupt more than four months prior to the bankruptcy, is 
entitled to prosecute the act.on to judgment and a sule 
of the attached property thereafter.—Jn re Snell, U. 8. D. 
C.,N.D Cal.,125 Fed. Rep 154. 

16. BANKRUPTCY—Fraudulent Conveyance of Vessel.— 
Where, after a bill of sale of a vessel by a bankrupt had 
been adjudged void, the buyer voluntarily delivered the 
vessel to the trustee, the court could not thereafter re 
imburse the seller for the amount of liens paid thereon 
as a condition to the delivery.—Arnold v. Eastin’s Trus- 
tee, Ky., 765. W. Rep. 855. 

17. BANKRUPTCY —Referee’s Findings. —A finding of 
facts on an issue as to the right of a bankrupt to a dis- 
charge made by a referee who has seen and heard the 
witnesses, should be upheld, except when it clearly ap- 
pears to be wrong.—In re Shriver, U. 8. D. C., E. D. 
Penn., 126 Fed. Rep 511. 

18. BANKRUPTCY—Release of Sureties.—The creditor of 


an assignee of an insolvent, by filing his claims in bank - 


Truptcy proceedings afterwards brought by the assignor, 





held not to lose his right to proceed therefor against the 
assignee and the sureties on his bond.—Ringenoldus vy. 
Abresch, Wis.,96N. W. Rep. 817. 

19. BANKS AND BANKING—Power to Lease Property.— 
A national bank has power to lease property for its oc- 
cupancy in conducting its business for a term extending 
beyond the expiration cf its charter, even though the 
lease is assignable only by consent of the lessor.— 
Weeks v. International Trust Co., U. 8. C. C. of App.,. 
First Circuit, 125 Fed. Rep. 370. 

20. BENEFIT SOCIETIES—Forfeiture.— Forfeiture of a 
life insurance policy held not waived by ignorance of the 
insured of the facts of the payment made for him by his 
mother, under which the forfeiture is claimed —United 
Moderns v. Pike, Tex., 76 8. W. Rep. 774. 


21. BILLS AND NOTES—Consideration.—Services ren- 
dered by a daughter in caring for her mother do not con- 
stitute a valuable consideration for a note subsequently 
given her by the father.—Shugart v. Shugart, Tenn., 76 S. 
W. Rep. #21. 

22. BILLS AND NOTES—Indorsement.—A note payable 
to the order of the maker, indorsed by him, creates no 
obligation against any one until put in circulation by de- 
livery to a third person as payee.—Harnett v. Holdrege, 
Neb., 97 N. W. Rep. 443. 

23. BROKERS—Commissions.—In action by a broker for 
commissions for finding a purchaser’s land, the land- 
owner being unable to give a Clear titie, the fact that the. 
owner offered the prospective purchaser to perfect his 
title by action held no defense.—Bruce v. Wolfe, Mo., 76 
S. W. Rep. 723. 

24. BUILDING AND LOAN ASSOCIATIONS—Compulsory 
Withdrawal of Nonborrower —Directors of a building 
association cannot require a member to withdraw his in- 
vestment under a by law passed after bis purchase of 
stock perinitting the directors to require such a with- 
drawal of any member.—Ottawa Mut. Loan & Savings 
Assn v. Merriman, Kan., 74 Pac. Rep. 256. 

25. BEILDING AND LOAN ASSOCIATIONS—Notice of With- 
drawal.—One who has served notice of withdrawal of the 
value of his stock held to have apreferred claim therefor 
on the subsequent insolvency of building association — 
Silvers v. Merchants’ & Merchants’ Sav. Fund & Bldg. 
Assn., N. J., 56 Atl. Rep. 294. 

26. CARKIEKS—Duty to Provide Spark Arresters —The 
duty of a carrier to exercise the highest degree of care 
compatible to prevent injury to a passenger extends to 
the providing of a safe spark arrester.—St. Louis South- 
western Ry. Co. of Texus vy. Parks, Tex , 76 8. W. Rep. 
740. 

27. CARRIERS—L.imiting Liability.—Stipulations where- 
by an express company attempts to limitits liability to 
that of forwarder, and toa certain sum while acting as 
collector, held void.—Gowling v. American Exp. Co., 
Mo , 768. W. Rep. 712. 

28. CARRIERS—Local Option Law.—Local option law 
held not unconstitutional as class legislation.—Sweeney 
v. Webb, Tex., 76 S. W. Rep. 766. 

29. CARRIERS—Riding on Platform —Where a passen- 
ger was warned by the conductor of the danger of stand- 
ing on the platform, and was ordered to go inside, it was 
his duty to obey the order.—Kolette v. Great Northern 
Ry. Co., Minn., 97 N. W. Rep. 431. 


30. CARRIERS—Suddenly Starting Car.—It is the duty 
of street car companies to stop their cars long enough to 
permit passengers to alight safely, and to start acar 
without giving ample time for this purpose is actionable 
negligence.—Scamell v. St. Louis Transit Co., Mo., 768. 
W. Rep. 660. 


81. CARRIERS—Transfers.—A company having a street 
railway in one city held, on acquiring the railway of 
another company in another city. not obliged to grant 
transfers from one line to the other.—City of Montpelier 
vy. Barre & M. Traction & Power Co., Vt., 56 Atl. Rep. 278. 

32. CHARITIES—Perpetuities.—A devise of property in 
perpetuity for the education of the descendants of certain 
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persons named held not a valid charitable use.—John- 
son v. De Pauw University, Ky., 76S. W. Rep. 851. 


33. CHATTEL MORTGAGES—Failure to Record.—Where 
achattel mortgage is withheld from record by agree- 
ment, itis void astothe creditors, who have extended 
credit while it was withheld from record.—First Nat. 
Bank vy. Tolerton & Stetson, Neb.. 97 N. W. Rep. 259. 

34, CONDITIONAL SALES—Failure to Record.—Where a 
purchaser under conditional contract of sale transferred 
the property to his assignee for creditors, the assignee 
acquired no citle as against the selier, though the con- 
tract was not recorded.—/n re Wise, lowa, 96 N. W. Rep- 
872. 

%. CONSTITUTIONAL LAW—Benefit Sovieti s —The con- 
stitution and by-laws of a mutual benefit society, organi- 
zed for the sole benefit of practical Roman Catholics, held 
not contrary to Const. art. 1, §§ 18, 19.—Barry v. Order of 
Catholic Knights of Wisconsin, Wis., 96 N. W. Rep. 797. 

36. CONSTITUTIONAL Law— Foreign Corporations.—A 
foreign corporation held not entitled to contest the con- 
stitutionality of a state statute fixing the terms on which 
the corporation is entitled to do business within the 
state —Hartford Fire Ins. Co. v. Perkins, U. 8S. C. C., D. 
S. Dak , 125 Fed. Rep. 502. 

37. CONSTITUTIONAL LAW—Guardian Ad Litem.—Rev. 
St. 1898, § 2941, rendering guardians ad litem personally 
liable for costs, held not objectionable as denying to them 
equal protection of the laws.—Burbacl: v. Milwaukee 
Electric Ry. & Light Co.. Wis., 96 N. W. Rep. 829. 


38. CONSTITUTIONAL LAW—Homestead.—Constitution- 
al guaranty of homestead does not prevent its charac- 
ter as urban or rural at the time of its acquisition from 
being changed by actual extension of a town around the 
sume.—M. H. Lauchheimer & Sons v. Saunders, TexX., 76 
S. W. Rep. 750. 

849, CONSTITUTIONAL LAW — Strikes. — A union has a 
right, for reasons satisfactory to its members, to cease 
work; but a combination by it to prevent others from 
obtaining work by threats of a strike, or to prevent an 
employer from employing others by threats of a strike, 
is unlawful, though not punishable by indictment, and 
is in contravention of the letter and spirit of the Declar- 
ation of Rights —Erdman v. Mitchell, Pa., 56 Atl. Rep. 
827. 

40. CONSTITUTIONAL Law — Taxation. — Under Code, 
§§ 1312, 1318, 1450, 1460, section 1420, relating to taxation of 
property in the possession of an agent, held applicable 
only to the case of an agent having possession of prop- 
erty belonging to a nonresident of the state. — German 
Trust Co. v. Board of Equalization, lowa, 96 N. W. Rep. 
878. 

41. CONTEMPT—Habeas Corpus. — Chief of police and 
his subordinates, who intentionally avoid the service 
and execution of a writ of habeas corpus, held guilty of 
contempt of court.—State v. District Court of Seventh 
Judicial Dist., Mont., 74 Pac. Rep. 412. 

42. CONTRACTS—Joint Obligation.—W here the declara- 
tion is on a joint obligation of defendants, but the proof 
shows that one is not liable, there can be no recovery 
against the others.—Spann v. Grant, Miss., 35 So. Rep. 
213. 

43. CONTRACTS — Validity. —In an action to recover 
money had and received, an answer that set forth that 
it was paid to defendant, an innocent person, to further 
an alleged conspiracy to defraud him, held to sufficiently 
State a defense.—Bauer v. Sawyer & Britsch Land Co., 
Minn., 97 N. W. Rep. 428. 

44. CORPORATIONS—By Laws.—Under the by-laws of a 
corporation, empowering the bourd of directors to try 
charges against members of the corpcration, the mem- 
bers of the board uf directors held not precluded from 
diling charges against a member. — Wood v. Chamber of 
Commerce of City of Milwaukee, Wis., 96 N. W. Rep. 835. 

45. CORPORATIONS — Judicial Sale. — A stipulation for 
the presentation of coupons attached to mortgage bonds 
is in the interest of the debtor, and passes with the obli- 





gation to whomsoever the obligation may pass. —H. 
Abraham & Son v. New Orleans Brewing Ass’n, La., 35 
So. Rep. 268. 

46. CORPORATIONS—Notice to Minority Directors. — A 
majority of the board of directors of a corporation has 
power to bind the corporation, without the concurrence 
of, and even without notice to, the minority. — Buck v. 
Troy Aqueduct Co., Vt., 56 Atl Rep. 285. 

47. CORPORATIONS — Stockholder’s Liability. — Thata 
purehaser of all the stock of a corporation liable to 
double stockholder’s liability under Ky. St. 1899, § 547, be- 
came the sole stockholder and was a corporation, did 
not alter its double liability under such section.—Game- 
well Fire-Alarm Telegraph Co. v. Fire & Police Tele- 
graph Co., Ky., 768. W. Rep. 862. 

48. Costs—Defendant's Tender. — Where judgment is 
in accordance with defendant’s claim, costs held pay- 
able out of his deposit in court, made in accordance with 
a tender to plaintiff.—Kruegel v. Kitchen, Wash., 74 Pac. 
Rep. 373. 

49. COUNTIES—Wrongful Sale by Treasurer.—A county 
treasurer is responsible for the price of lands sold by 
him at a private sale, on credit, for which the purchaser 
never paid.—Montmorency County v. Putnam, Mich., 97 
N. W. Rep. 399. 

50. COURTS—Manslaughter.—On appeal from convic- 
tion of manslaughter, held, on the record, that it would 
be presumed that defendant was in court at all stages of 
the trial.—<tate v. Howard, Wash ,74 Pac. Rep 382. 


51. CoURTS—Maritime Jurisdiction. — A contract for 
the furnishing of materials for a dock held not within 
the maritime jurisdiction of the federal courts.—Arnold 
v. Eastin’s Trustee, Ky., 768. W. Rep. 855 

52. CouRTS—Special Term.—An order made at aregu- 
lar term of the circuit court that a special term may be 
held in the week following that fixed in the next county 
is not illegal, as ordering a term to be held in one 
county ataterm fixed by law for holding court in an- 
other.—Peeples v. State, Fla., 35 So. Rep. 223. 

53. CRIMINAL EVIDENCE—Larceny. — In a prosecution 
of A, Band C for larceny, testimony cf A as to a general 
scheme whereby B was to get grain from a certain ware- 
house, from which A was to haul it to C’s barn, is not 
subject to an objection asthe admission of the conspir- 
ator after the conspiracy was ended.—Baldwin Vv. State, 
Fla., 35 So. Rep. 220. 

54. CRIMINAL EVIDENCE—Statements of Conspirator.— 
Only those statements of a conspirator made pending 
the conspiracy and in furtherance of its unlawful pur- 
pose are admissible against his co-conspirator.—State v. 
Crofford, Iowa, 96 N. W. Rep. 88%. 

55. CRIMINAL TRIAL—Appeal Briefs. — It is not justifi- 
able for counsel to allege errors against the trial court, 
and on appeal to fail to give any authorities or argument 
in support of such allegations.—Meehan vy. State, Wis., 
97 N. W. Rep. 173. 

56. CRIMINAL TRIAL — Right to Complain of Court’s 
Error.—Defendant, convicted of crime, cannot complain 
of the court’s error, if any, in failing to add a term of 
imprisonment on the nonpayment ot the fine imposed.— 
Fullerv State, Miss., 35 So. Rep. 214. 


57. DAMAGES—KEvidence of Permanent Injury —Where 
it is pleaded that plaintiff's spine was permanently in- 
jured, testimony as to specified paralyzing effects of the 
injury held admissible.—Grady v. St. Louis Transit Co., 
Mo., 768. W Rep. 6738. 

58. DAMAGES—Future I’ain as an Element. — Future 
pain and mental anguish reasonably certain to result 
from an injury held a proper element of damage. — Bat- 
ten v. St. Louis Transit Co., Mo., 768. W. Rep. 727. 

59. DAMAGES—Pleading.—In an attion for personal in- 
juries, damages for pain and mental suffering are re- 
coverable without pleadings or proving the same.—Gag- 
nier v. City of Fargo, N. Dak., 96 N. W. Rep. 841. 

60. DEATH—Damages.—In an action for the death of a 
son, his parents may testify that deceased stated to 
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them it was his intention to remain with them while 
they lived, as bearing on the issue of damages.—Gulf, O 
& 8. F. Ry. Co. v. Brown, Tex., 76S. W. Rep. 794. 


61. DEPOSITIONS — Witnesses. — Judge of the superior 
court, before whom depositions are to be taken, held 
without jurisdiction to compel attendance of a nonresi- 
dent witness.—State v. Kennan, Wash., 74 Pac. Rep. 351. 


62. DESCENT AND DISTRIBUTION—Rights of Widow.— 
Where a widow had received a certain sum in settle- 
ment of her interest in her husband’s estate and for 
signing a deed to defendant, she could not set such deed 
aside as a fraud on her interest without a return of the 
money received.—Willis v. Robertson, lowa, 96 N. W. 
Rep. 900. 

63. DIVORCE—Adultery of Husband.—The commission 
of adultery by a husband ata place other than his own 
dwelling is not desertion. — Lake v. Lake, N. J., 56 Atl. 
Rep. 296. 

64. DOWER — Rights of Heirs. — Where a husband 
transferred real estate to his son in order to defraud his 
wife, the deed could not be impeached on that ground 
by the husband’s heirs and devisees.—Willis v. Robert- 
son, lowa, 96 N. W. Rep. 900. 


65. ESTOPPEL — Deed to Land. — One who receives a 
deed of land from the devisee and her husband is 
not estopped to claim under the will andthe conveyance 
from her becanse the husband had obtained a tax deed 
on the land.—Hanley v. Kraftezyk, Wis., 96 N. W. Rep. 
$20. 

66. EVIDENCE—Malicious Prosecution —In an action 
for malicious prosecution, the justice’s minutes of the 
testimony of complainant in the criminal case held in- 
admissible.—Eggett v. Allen, Wis., 96 N. W. Rep. 803. 


67. EVIDENCE-—Judicial Notice. — The appellate court 
willtake judicial notice as to who are the presiding 
judges of the respective judicial circuits of the state.— 
Perry v. Bush, Fla., 35 So. Rep. 225. 

68. EVIDENCE — Oral Evidence by Legal Custodian. — 
When, because of the voluminous character of the rec- 
ords, oral evidence is admissible to show the absence of 
a record or an entry, it should be given by the legal cus- 
tedian after showing a diligent search. — Sykes v. Beck, 
N. Dak., 96 N. W. Rep. 844. 

69. EVIDENCE—Sale of Premises.—Parol evidence held 
inadmissible to show an agreement between landlord 
and tenant as to proceeds of sale of premises leased 
under a written lease.—Boone v. Mierow, Tex., 76S. W. 
Rep. 772. 

70. EVIDENCE -Written Contract. — According to the 
modern view, the rule which prohibits the modification 
of a written contract by parol is a rule of substantive 
iaw, and not of evidence. — Pitcairn v. Phillip Hiss Co., 
U. 8. C. C. of App., Third Circuit, 125 Fed. Rep. 110. 

71, EXECUTORS AND ADMINISTRATORS—Claims Against 
Estate.—Five dollars a day for 24 hours is not an un- 
reasonable charge for board and lodging and services of 
a nonprofessional sick nurse to a patient afflicted In 
mind and body and utterly helpless.—Succession of Al- 
exander, La., 35 So. Rep. 273. 


72. EXECUTORS AND ADMINISTRATORS — Setting Aside 
Sale of Land.—A sale of land under order of the court 
in an action to settle an estate cannot be set aside spon 
motion of one who has no interest in the estate nor title 
to the land.—Mouser v. Bagwell, Ky., 768. W. Rep. 826. 


73. EXECUTORS AND ADMINISTRATORS—Void Appoint- 
m2nt.—Where analm nistrator was appointed without 
a proper showing, the entire proceeding was void.— 
Cummings v. Lynn, Iowa, 96 N. W. Rep. 857. 


74. EXECUTORS AND ADMINISTRATORS — Widow’s Al- 
lowance.—A widow’s claim for statutory allowances out 
of her husband’s estate held valid, though made after 
allowance of final settlement and order for discharge of 
administrator.—Coulter v. Lyda, Mo., 768. W. Rep 720. 

75. FEDERAL CourTs—Jurisdiction.—An action against 
a stockholder’s agent for winding up the affairs of a na- 





ional bank is one of which a federal court has \urisdic 
tion, irrespective of citizenship.—Weeks v. International 
Trust Co., U. 8. U. C. of App., First Circuit, 125 Fed. Rep. 
370. 

76. FIRE INSURANCE—Insurable Interest. — The word 
‘interest,’ in the standard fire insurance policy, means 
a proprietary or insurable interest; and, so long «8 the 
insured continues to be the sole owner and possessor Of 
the property, the condition against change of interest is 
not violated. — Stenzel v. Pennsylvania Fire Ins. Co., 
La., 35 So. Rep. 271. 

77. Foop—Glucose.—Sale of syrup, composed of cane 
and corn syrup, without labeling the same “Glucose,” 
held not a violation of Pub. Acts 1903, No. 123.—People v. 
Harris, Mich., 97 N. W. Rep. 402. 

78 FRauD—Advance on Purchase Price.—One who ob 
tains money on a promise, made with fraudulent intent, 
to deliver certain goods belonging to his stock, and then 
sells his entire stock to another, is liable forthe fraud. 
—Bernstvin v. Lester, 84 N. Y. Supp. 496. 

79. FRauD—Direct Proceeding.—A proceeding in circuit 
court to set aside a judgment rendered in justice’s court 
against an infant for whom no guardian was appointed 
helda direct proceeding.--Weiss v. Coudrey, Mo., 76 8. 
W. Rep. 730. 

80. FRAUDS, STATUTE OF—Part Performance.—Where 
the promise of the owner of a building to make improve- 
ments, and of another to lease the premises, were con- 
current, after full performance by the owner, the other 
party held not in position to interpose the statute of 
frauds.—Donovan v. Schoenhofen Brewing Co., Mo., 76 
S. W. Rep. 715. 

81. FRAUDULENT CONVEYANCES— Application of Pro- 
ceeds.—The refusal of a debtor to apply the proceeds of 
a sale of his property to the satisfaction of a particular 
debt held not enough to justify the conclusion that the 
sale was made to defraud his creditors.—Kmerald & 
Phenix Brewing Co. v. Sutton, N. J., 56 Atl. Rep. 302. 

82. FRAUDULENT Convarancne—Ieuosent Purchaser. 
—Knowledge by a purchaser of facts that would put a 
prudent man on inquiry held not equivalent to actual 
knowledge of the vendor’s fraudulent intent toward 
creditors.— White v. Million, Mo., 76 8. W. Rep. 733. 

83. GAME—Burden of Proof.—A person who in good 
faith has purchased deer and moose skins to tan the 
same acquires a valid title thereto, and in an action to 
recover them from the game warden the owner is not re- 
quired to prove that the animals from which such skins 
were taken were lawfully killed.—Linden v. McCor- 
mick, Minn., 96 N. W. Rep. 785. 

, 84. GUARDIAN AND WARD—Quieting Title.—Subsequent 
proceedings by the guardian in the probate court, tocure 
defects in u former proceeding authorizing the sale of 
minors’ realty. are not affected by the fact that the clerk 
of the probate court had demanded of the guardian a 
new bond.—Mock v. Chalstrom, Iowa, 94 N. W. Rep. 909. 

85. HigHwars — Proximate Cause. — Defendant’s 
wrongful act in maintaining a wire fence in a highway 
held not the proximate cause of a traveler’s injuries, 
sustained by reason of his horse shying from the trav- 
eled track and into the fence.—Anderson v. Schurke, 
Iowa, 96 N. W. Rep. 862 

86. HOMBSTEAD—Loss of Right.—A married woman, 
willfully and without cause abandoning her husband 
and living in adultery, held not entitled to assert a 
homesieud right.—Freeman v. Freeman, Tenn., 76 8. W. 
Rep. 825. 

87. HUSBAND AND WIFE—Agreement for Future Sepa- 
ration.—An agreement between husband and wife for 
future separation and for a complete division of their 
property held valid, so far as executed by the husband 
paying a certain sum forthe wife’s interest in land.— 
Baira v. Connell, Iowa, 96 N. W. Rep. 863. 

88. HUSBAND AND WIFE — Community menue. - 
Where a wife used community funds to make improve- 
ments and pay taxes on her husband’s separate prop- 
erty, such property was liable to the wife’s heirs for one- 
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half of the cost of the improvements and taxes.—Cer- 
vantes v. Cervantes, Tex., 76S. W. Rep. 790. 

89. HUSBAND AND WIFE-—Specific Performance.—A 
purchaser of community real estate, entering into pos- 
session and paying the price under a contr::ct with the 
husband alone, held entitled to specific performance.— 
O’Connor v. Jackson, Wash., 74 Pac. Rep. 372. 

90. HUSBAND AND WIFE—Support of Third Person.—A 
husband should sue alone for the support,in his own 
household ofathird person, though the services con- 
sisted largely of the personal attendance of his wife.— 
Peterson v. Christianson, N. J., 56 Atl. Rep. 288. 

91. INFANTS — Disaffirmance of Contract.— Where a 
minor disaffirmed a contract for the purchase of certain 
lots, he was entitled to recover the market value of the 
lots at the time of disaffirmance, less the amount owing 
on the contract, with interest.—Beickler v. Guenther, 
Iowa, 96 N. W. Rep. 895. 

92, JUDGES—Right to Practice Law.—Where an attor- 
ney at law becomes a judge of a circuit court, his right to 
practice law in any of the courts of the state, including 
the supreme court, becomes suspended.—Perry v. Bush, 
Fla., 35 So. Rep. 225. 

94, JUDGMENT—Against Infant.- A judgment rendered 
against an infant for whom no guardian was appointed 
will be annulled on proof of that fact alone.—Weiss v. 
Coudrey, Mo., 76 8. W. Rep. 730. 

94. JUDGMENT—Opening Default.—It is not necessary 
for a petitioner for the opening of a default to show that 
he is entitled to judgment, but he need only show that 
he has a claim which ts of such merit that the court may 
be asked to pass onjit.—Bradley v. McPherson, N. J., 56 
Atl. Rep. 303. 

95. JUDGMENT—Order of Restitution.— An order of 
restitution, on reversal of a judgment, will not be made 
against a solvent party, where the result will be to de- 
prive him of the opportunity to be heard as to the merits 
of his claim.—State v. Horton, Neb.,97 N. W. Rep. 434. 


96. JUDGMENT—Remitter of Fees.—Objection to judg- 
ment because of uncertainty as to fees to be paid re- 
ceiver held removed by his remitter of fees.—Watson v. 
Williamson, Tex , 76 8. W. Rep. 793. 

97. JUSTICES OF THE PEACE—Appointment to Fill Va- 
cancies.—The governor has authority to fill vacancies in 
the office of justice of the peace by appointment.—Tray- 
nor v. Beckham, Ky., 76 8. W. Rep. 844. 

98, JUSTICES OF THE PEACE—Ex Officio.—Act creating 
city of Greenhorn, providing that the recorder and mar- 
shall should be ex oficio justice of the peace and consta- 
ble, respectively, held to be constitutional.—Adaimns vy. 
Kelly, Oreg., 74 Pac. Rep. 399. 

99. LARCENY—Burden of Proof.—Under 2 Ballinger’s 
Ann. Codes & St. § 7114, proof of possession of a range 
animal by one accused of stealing it throws the burden 
of explaining the possession on him.—State v. Eubank, 
Wash., 74 Pac. Rep. 378. 

100, LICENSES—Merchant’s Agent.—A city may collect 
from merchants, under appropriate statutory authority, 
both a license charge and an ad valorem tax on their 
stocks, within the taxing limits fixed by the constitu- 
tion.—City of Troy v. Harris, Mo., 76 S. W. Rep. 662. 

101. LIMITATION OF ACTIONS—Fire Insurance.—A suit 
on a policy of fire ‘nsurance, originally instituted by A 
and B as joint plaintiffs, may be amended so as to drop 
A asa plaintiff altogether.—Indian River State Bank v. 
Hartford Fire Ins. Co., Fla., 35 So. Rep. 228. 

102. MALICIOUS PROSECUTION—Probable Cause. — In 
malicions prosecution, malice may consist of any motive 
other than a desire to bringa guilty party to justice.— 
Eggett v. Allen, Wis., 96 N. W. Rep. 803. 

103. ManDaMUS—Elections.— Mand: will lie against 
the secretary of state to compel him to enter the names 
of party nominees for office.—Rose v. Bennett, R. I., 56 
Atl. Rep. 185. 

104. MARSHALLING ASSETS AND SECURITIZES—H usband 
and Wife.—Where land of wife is mortgaged for hus- 








band’s debt, judgment creditor of her husband cannot 
claim that mortgagee shall proceed first against the 
property of the wife.—Stewart v. Stewart, Pa.,56 Atl. 
Rep. 323. 

105. MASTER AND SERVANT—Abandonment of Employ- 
ment.—An assault wrongfully committed by a master 
may justify the servant in abandoning the master’s ser- 
vice.—Erickson y. Sorby, Minn., 96 N. W. Rep. 791. 

106. MASTER AND SERVANT—Contract of Kmployment. 
—An action by an employee under an entire contract of 
employment, after his wrongful discharge, for amonth’s 
salary, held an election of remedies, precluding a subse- 
quent recovery of further damages.—Ornstein v. Yahr & 
Lange Drug Co., Wis., 96 N. W. Rep. 826. 

107. MASTER AND SERVANT—Defective Appliances.—An 
employer of independent contractors held not liable for 
injuriesto their servants resulting from defects in a 
rope furnished by him which did not exist at the time 
he furnished it.—Central Coal & lron Co. v. Bailey’s 
Adm’r, Ky., 768. W. Rep. 842. 

108. MASTER AND SERVANT—Defective Tool.—A servant 
cannot be deemed to have assumed the risk from a de- 
fective tool, to which he hus called the master’s atten- 
tion, and which he continues to use for the time being 
by the master’s direction. — Cudahy Packing Co. y. 
Skoumal, U. 8S. C. C. of App., Eighth Circuit, 125 Fed 
Rep. 470. 

109. MASTER AND SERVANT— Expenses Incurred on 
Sunday.—Where a traveling salesman was required to 
work on Sundays, expenses incurred on such days in 
performing service under the centract should be in- 
cluded in ascertaining the average expenses per ‘‘work- 
ing day.’’—Ornstein v. Yahr& Lange Drug Co., Wis., 96 
N. W. Rep. 826. 

110. MINES AND MINERALS—Annual Assessment Work. 
—The statute requiring annual assessment work ona 
mining claim is to be liberally construed, to permit the 
owner to prove his compliance therewith in good faith 
by any competent evidence.—McCulloch v. Murphy, U. 8. 
C. C., D. Nev., 125 Fed. Rep. 147. 

111. MINES AND MINERALS—Boundary of Claim.—The 
locator of a mining claim, who by an amended location 
extends or changes its boundaries, is not required to 
make any discovery of ore on the ground so added, or to 
take physical possession thereof or do assessment work 
thereon.—Tonopah & Salt Lake Min. Co. v. Tonopah 
Min. Co., U. 8. C. C., D. Nev., 125 Fed, Rep. 389. 

112. MONOPOLIES—Anti-Trust Act.—Where a corpora- 
tion and its employee restricted the sales of its products 
to those who refrained from dealing in the commodities 
of its competitors, by fixing the prices of its goods to 
those who did not thus refrain so high that their pur- 
chase was unprofitable, held not violative of the anti- 
trust act.—W hitwell v. Continental Tobacco Co., U. 8. C. 
C. of App., Eighth Circuit, 125 Fed. Rep. 454. 

113. MORTGAGES—Foreclosure.—Where a sale of land 
under the terms of a trust deed Is regularly made by the 
trustee, the trustor is not entitled tothe benefits of an- 
other foreclosure.—Davidson v. Jefferson, Tex., 76 8. W. 
Rep. 765. 

114. MORTGAGES—Insurance of Premises.— A mort- 
gagee is entitled to the proceeds of insurance effected by 
the mortgagor, where a contractual obligation exists re- 
quiring the mortgagor to insure for the mortgagee’s ben- 
efit—Eastern Milling & Export Co. of New Jersey v. 
Eastern Milling & Export Co. of Pennsylvania, U. 8. C. 
C., E. D. Pa., 125 Fed. Rep. 145. 

115. MUNICIPAL CORPORATIONS- Contract With Jani- 
tor.—A janitor of a city police station is a municipal em- 
ployee, and not the holder of a public office. — Dolan v. 
City of Orange, N. J., 56 Atl. Rep. 130. 

116. MUNICIPAL CORPORATIONS — Defective Sewer. — 
Where a city constructed a public sewer, it is not an- 
swerable in damages toa property owner because, for 
want of sufficient capacity, the sewage backs iuto his 
cellar.—Harrington v. Woodbridge Tp., N. J.,56 Atl. R 
141. 
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117. MUNICIPAL CORPORATIONS — Delegation of Powers. 
—The governing body of a municipality clothed with 
power to contract for the municipality cannot delegate 
to a nember or committee thereof powers involving the 
exercise of discretion. — Jewell Belting Co. v. Village of 
Bertha, Minn.,97 N. W. Rep. 424. 

118. MUNICIPAL CORPORATIONS — Fire Department. — 
A city held not liable for injuries to plaintiff caused by 
the negligence of firemen while participating in a pa- 
rade, under orders of the city council — Blankenship v. 
City of Sherman, Tex., 768. W. Rep. 805. 

119. MUNICIPAL CORPORATIONS—Illegal Claims.- Tax- 
payers of a municipality can interfere to prevent the 
recognition of an illegal claim. — Pleasants v. City of 
Shreveport, La., 35 So. Rep 283. 


120. MUNICIPAL CORPORATIONS—Iinprovements. — The 
determination of the city council as to what property is 
benefitted by an improvement ordered held conclusive, 
in the absence of fraud or gross mistake. — Beck vy. Hol- 
land, Mont., 74 Pac. Rep. 410. 


121. MUNICIPAL CORPORATIONS—Man-Holes.—A city 
cannot maintain sewer man-holes with perforated tops, 
unless they are so distributed and so managed as not to 
emit foul vapors in such quantities as to prove a serious 
discomfort to people living near.—Kolb vy. City of Knox- 
ville, Tenn., 768. W. Rep. 823. 

122. MUNICIPAL CORPORATIONS—Obstruction on Side- 
walk.—Property owner is liable for injuries resulting 
from negligent maintenance by him of drain over side- 
walk in front of his premises. — Rupp v. Burgess, N. J., 
56 Atl. Rep. 166. 


123. MUNICIPAL CORPORATIONS — Police Power. — An 
ordinance making it unlawful for a driver ofa public 
canveyance to refuse to convey any passenger in Atlan- 
tic City is a reasonable exercise of power. — Atlantic 
City v. Fonsler, N. J., 56 Atl. Rep. 119. 


124. MUNICIPAL CORPORATIONS — Proximate Cause. — 
Where a passenger was injured while alighting froma 
street car by the carrier’s negligence, negligence of a 
¢ity in excavating the street at that point held not to 
render the city liable forthe injury.—Yecker v San An- 
tonio Traction Uo., Tex., 76S. W.-Rep. 780. 


125, MUNICIPAL CORPORATIONS — Restraint of Trade — 
Corn sold for grinding at a mill within the corporate 
limits ofa city held within a city ordinance requiring 
produce sold for consumption within the city to be 
weighed on the city scales.—State v. Smith, Iowa, 96 N. 
W. Ren, 899. 

126, MUNICIPAL CORPORATIONS—Sewer Gases.—On the 
question whetier the discharge from a sewer consti- 
tuted a nuisance, it may be shown that the sewer had no 
artificial ventilators or deodorizing appliances, so that 
all the odors were carried to the outlet. — Suddith v. In 
corporated City of Boone, Iowa, 96 N. W. Rep. 853. 


127. NEGLIGENCE—Law of the Road. — The rule of the 
road, held to require teams approaching to turn tothe 
right in such season that neither shall be retarded by 
reason of the other occupying his half of the way.—Neal 
v. Rendall, Me., 56 Atl. Rep. 209. 


128. NEGLIGENCE—Licensee —Where plaintiff went on 
defendant’s premises to transact private business with 
the defendant’s employees, he was a mere licensee, and 
Was not entitled to recover for injuries sustained in 
using the elevator. — Muench v. Heinemann, Wis., 96 N. 
W. Rep. 800. 

129. NEW TRIAL—Change of Venue. — A court may set 
aside an order for new trial without first passing on an 
application for change of venue.—Watson v. Williamson, 
Tex , 768. W. Rep. 793. 


130. NEW TRIAL—Setting Aside Verdict. —In order to 
reduce a verdict of $600 for personal injuries to $150, the 
court must be justified in believing that the verdict was 
the result of passion and prejudice. — Plaunt v. Railway 
Transfer Co. of City of Minneapolis, Minn., 97 N. W. 
Rep. 433. 





131. NEW TRIAL—Statutory Time for Motion. — Writ of 
mandate to the judge to settle a statement on motion 
for new trial, not, presented in the statutory time, will 
be refused.—State v. District Court of Second Judicial 
Dist., Mont., 74 Pac. Rep. 414. 

132. OFFICERS—Tenure of Oftice.—An officer appointed 
for a full term, who holds over, holds subject to removal 
at the pleasure of the appointing power. — State v. 
Hawes, Mo., 76 8. W. Rep. 653. 

133. PARTY WALLS—Assumption of Payment. — Each 
purchaser of either lot on which a party wall has been 
placed has the right to assume that any compensation, 
as between their vendors, has been paid. — Mayor v. 
Martin, Miss.. 35 So. Rep. 218. 

134. PHYSICIANS—Allowance of Claim. — An allowance 
by a township board of health to a physician for services 
toa patient for which the county is liable held not in- 
valid because he wasa member of the board and partici- 
pated in the allowance. — Cedar Creek Tp. v. Board of 
Sup’rs of Wexford County, Mich., 97 N. W. Rep. 409. 


135. PHYSICIANS AND SURGEONS — Recovery for Serv- 
ices. — A physician may not recover for professional 
services without compliance with the statute regulating 
the practice of medicdne.— Wooley v. Bell, Tex., 768. W. 
Rep. 797. 

136. PRINCIPAL AND AGENT— Conversion. — A general 
showing ofthe amount of property delivered to an 
agent and a failure to account for it on demand is prima 
Sacie sufficient to show conversion by the agent. — Lahr 
v. Kraemer, Minn., 97 N. W. Rep. 418. 


137. PRINCIPAL AND AGENT—Fire Insurance.— Where 
an agent ofafire insurance company has authority to 
deny liability on one of its policies, and does so, it is im- 
material whether such company has knowledge of such 
denial or not.—Indian River State Bank v. Hartford Fire 
Ins. Co., Fla., 85 So. Rep. 228. 

138. PRINCIPAL AND AGENT—Sale of Principal’s Prop- 
erty.—An agent, who is authorized to sell property on 
specified terms, must, on learning that more advantage- 
ous terms could be obtained, communicate the same to 
his principal before making any sale.—Snell v. Good- 
lander, Minn., 97 N. W. Rep. 421. 


139. PUBLIC LANDS—Jurisdiction of State Courts.—The 
state courts are without jurisdiction to compel the con- 
veyance of lands subject to entry and settlement under 
the United States laws to a person who has been denied 
the privilege of making such entry ana settlement by the 
officials of the United States land department.—MeDon- 
ald v. Union Pac. Ry. Co., Neb., 97 N. W. Rep. 440. 


140. QUIETING TITLE—Unlawful Entry and Detainer.— 
A bili to quiet possession of land held proper to prevent 
the enforcement of a judgment in unlawful entry and de- 
tainer against complainant’s tenant.—Cope v. Payne 
Tenn., 768. W. Rep. 820. 


141. RAILROADS—Crossing Tracks.—The fact that one, 
injured by being struck by arailroad train at a street 
crossing, was walking diagonally over the crossing, did 
not make him the trespasser.—Louisville & N. R. Co. v. 
Price’s Admr., Ky., 76S. W. Rep. 836. 

142. RAILROADS—Fire Set by Engine.—One who recov- 
ers for damages to his barn by a fire set by engine is en- 
titled to interest thereon from the loss.—Gulf, C. & S. F. 
Ry. Co. v. Sheperd, Tex.,76 S. W. Rep. 800. 

148. RAILROADS—Penalty for Failure to Stop.—In a 
suit against a railroad for a penalty for failure to stop its 
train at the crossing of an intersecting railroad, the state 
is not bound to establish its case beyond a reasonable 
doubt.—State v. Chicago, M. & St. P. Ry. Co., lowa, 96 N. 
W. Rep. 904. 

144. REMOVAL OF CAUSES—Separable Controversy.—An 
action in which the petition charges concurrent acts of 
negligence against each of two defendants does not pre- 
sent a separable controversy.—Weaver v. Northern Pac. 
Ry. Co.,U. 8. C. C., D. Minn., 125 Fed. Rep. 155. 


145. REWARDS—Police.—The power to regulate the po- 
lice of grog shops, extends to the offering of a reward 
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for conviction of offenders.—Carnes v. Police Jury of 
Parish of Red River, La., 35 So. Rep. 267. 

146, SALES—Fraud.—The vendor of personalty cannot 
rescind the contract of sale and recover possession on 
the ground of fraud, in the absence of fraudulent repre- 
sentations of the vendee as to some material matter on 
which the vendor relied.—Moyer yv. Richardson Drug Co. 
Neb., 97 N. W. Rep. 244. 

147. SCHOOLS AND SCHOOL DISTRIOTS — Adoption of 
Textbooks.—The board of examiners cannot, a few days 
after adopting books to be used in the common schools, 
adopt others in their place.—American Book Co. v. Mc 
Elroy, Ky., 76S. W. Rep. 850. 

148, STREET RAILROADS — Collision With Vehicle. — 
Where, without looking or listening, one drives on a 
street car track so near to an approaching car that it 
could not be stopped in time to avoid a collision, the 
railroad is not liable.—Barrie v. St. Louis Transist Co., 
Mo., 76S. W. Rep. 706. 

149. STREET RAILROADS — Contributory Negligence.— 
That a street railway car is operated at too high a rate of 
speed will not entitle a party injured to recover, if guilty 
of contributory negligence.—Heebe v. New Orlears & C. 
Railroad Light & Power Co., La., 35 So. Rep. 251. 

150. STREET RAILROADS—Negligence of Motorman.—A 
motorman approaching a street crossing, observing 
children in a position suggesting the probability of their 
getting in the way of the car, should use reasonable care 
to avoid injuring them.—Forrestal v. Milwaukee Electrie 
Ry. & Light Co., Wis., 97 N. W. Rep. 182. 

151. STREET RAILROADS—Violation of Ordinance.—In 
action against street railway for injuries owing to col- 
lision between car and plaintiff's wagon, held, that the 
jury could not have been misled by an instruction erron- 
eously incorporating the hyperbolical phrase of an or- 
dinance.—Septowsky vy. St. Louis Transit Co., Mo., 76 S. 
W. Rep. 693. 

152. TAXATION—City Tax.—The imprescriptibility of a 
city tax does not preclude the owner from having the in- 
scription of the privilege thereof canceled from the 
books of the mortgage office, when the privilege given 
for three years has ceased to exist.—Rousset y. City of 
New Orleans, La., 35 So. Rep. 281. 

153. TAXATION—Exemptions —Act April 14, 1846 (P. L. 
1888, p. 479), is unconstitutional as far as it provides that 
the property of active members of any fire company 
shall be exempt from taxation to the amount of $500.— 
Tippett v. McGrath, N. J., 56 Atl. Rep. 134. 

154. TAXATION—Pension Money.—Pension money paid 
to the guardian of an insane pensioner, and by him 
loaned, is in process of transmission to the pensioner, 
and still under control of the federal government, and so 
is exempt from taxation as a pension, under Code, § 1309, 
and Rev. St. U. S. § 4747.—Manning v. Spry, Iowa, 9 N, 
W. Rep. 873. 

155. TAXATION—Tax Sale.—Where several tracts are as- 
sessed as one tract, and judgment is entered against the 
land as one tract, the auditor must follow the judgment 
and sell the land as one tract.— National Bond & Security 
Co. v. Board of Comrs. of Hennepin County, Minn., 97 N- 
W. Rep. 413. 

156. TRADEMARKS AND TRADENAMES — Imitation. — 
Where, in a suit to restrain the use of a trade symbol or 
device, the imitation is established, it is not necessary to 
show by specific proof that purchasers have been actu- 
ally deceived.—Manitowoc Malting Co. vy. Milwaukee 
Malting Co., Wis., 97 N. W. Rep. 389. 

157. TRIAL—Conveyance by Minor.—Where an action 
is commenced by a vendor, based on an alleged defect 
of title and the defect is cured before trial, the plaintiff 
is not entitled to a rescission.—Mock v. Chalstrom, Iowa, 
96 N. W. Rep. 909. 

158. TRIAL—Misconduct of Counsel. — Misconduct of 
counsel in severely animadverting on the character and 
veracity of defendant, who was a material witness, held 
prejudicial error.—Fisher v. Weinholzer, Minn., 97 N. W. 
Rep. 426. 





159. TRIAL—Suit Embracing Two Causes of Action —A 
general verdict in a suit embracing two causes of action 
will be taken in the absence of anything to show other- 


wise, to apply to both.—Harper, Hollingsworth & Darby j 


Co. v. Mountain Water Co., N. J., 56 Atl. Rep. 297. 

160. TRusts—Construction of Deed.— Where a deed 
purported to be an absolute conveyance of the land, it 
could not be converted into an express trust by parol.— 
Willis v. Robertson, Iowa, 96 N. W. Rep. 900. 


161. TRUSTS—Deed Absolute.—A decree declaring a 
deed absolute a trust may declare a lien therefor on 
property purchased by the trustee with the proceeds of 
a sale of the trust property.—Newis v. Topfer, lowa, 96 
N. W. Rep. 905. 

162.—TRUSTS—Laches. — Beneficiaries of a trust, not 
having disapproved for nearly 13 years of their repre- 
sentation by others in a suit to invalidate the trust, held 
estopped to thereafter object that no order of court au- 
thorized such representation.— Johnson v. De Pauw 
University, Ky., 768. W. Rep. 851. 

163. VENDOR AND PURCHASER—Clear Title.—Where a 
contract for a sale of land requires the vendor to give a 
clear abstract of title, and part of the vendor’s title rests 
on adverse possession, the vendee is not bound to com- 
plete the purchase, though the vendor tenders a bond 
to guaranty the title.—Bruce v. Wolfe, Mo., 768. W. Rep. 
723. 

164. WATERS AND WATER COURSES—Encroachment on 
Channel.—The owner of land imperceptibly encroached 
on by a river held not entitled to construct a stone wall 
where the bank of the river originally stood, and thereby 
encroach on the channel.—Holcomb vy. Blair, Ky., 768. 
W. Rep. 843. 

165. WILLS—Construction.— A will devising half the 
estate to testator’s child and the other half to his widow 
for life held not to make her trustee for the child as to 
the remainder of the half she received.—Dillenbeck v. 
Pinnell, lowa, 96 N. W. Rep. 860. 


166. WILLS—Probate.—Proceedings leading to the pro- 
bate of a will in common form may be attacked by those 
not parties thereto on any ground suflicient to support 
an action to establish the nonexistence of the will.—Cox 
v. Lea’s Heirs, La., 35 So. Rep. 275. 

167. WILLS—Revocation.—Loss of a will last seen in 
possession of another than testutgs held not to create a 
presumption of revocation, notwithstanding Rev. St. 
1895, art. 1904, subd. 5, relating to admission of wills to 
probate.—McElroy v. Phink, Tex., 76S. W. Rep. 753. 

168. WITNESSES—Bias —Testimony of a witness as to 
whether he would have voluntarily come a long dis- 
tance at defendant’s request to testisy in the case, as he 
had done for plaintiff, held admissible.—W ooley v. Bell, 
Tex., 76 8. W. Rep. 797. 

169. WITNESSES—Competency.—The indorser of a note 
on which suit has been brought by the representative of 
a decedent is a competent witness, and may testify as to 
the condition of the note when it was indorsed by him. 
—Harnett v. Holdrege, Neb., 97 N. W. Rep. 443. 

170. WITNESSES—Credibility.—Evidence that a witness 
was secretly conducting a negro club, in the absence of 
an offer to prove that the club was vicious, held incom- 
petent to discredit his testimony.—Atchison, T. & S. F. 
Ry. Co. v. Keller, Tex., 76S. W. Rep. 801. 

171. WITNESSES— Cross- Examination. — Cross-exami- 
nation of a debtor alleged to have fraudulently conveyed 
his property, as to the value of his real estate, held im- 
proper.—Goldstein v. Morgan, Iowa, 96 N. W. Rep. 897. 

172. WITNESSES—General Character.—Though the gen- 
eral character of a witness for truth may be shown to be 
bad, yet, if the jury believe his testimony, it is their duty 
to consider it.—Peaden v. State, Fla., 35 80. Rep. 204. 

173. WITNESSES — Impeachment. — Though a witness 
give his testimony by deposition, held, that he cannot be 
impeached by a statement contrary to his testimony, 
without his attention being first called to it.—Brown v. 
Gillett, Wash., 74 Pac. Rep. 386. 





